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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The present action was brought by certain judgment 
creditors of Daniel F. Boone to set aside as fraudulent 
certain conveyances by Boone to Colonel George C. Wynne 
and his wife, Jessie V. Wynne, of property situated on 
16th Street Northwest in the District of Columbia. 

Judgment in favor of the creditors setting the convey¬ 
ances aside was entered on May 27, 1949 (R. 24A-26A). 
The present appellant filed notice of appeal on June 24, 
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1949.* The Wynnes appealed separately on the same date; 
their appeal is No. 10,429 in this Court. 

The jurisdiction of this Court rests upon 2S IT. S. C. 
(194S revision) Sec. 1291; and on Rule 73(a), F. R. Civ. 
P., as amended. 

STATEMENT OF THE CASE 

In December 1941, the appellant Daniel F. Boone, then 
a Captain in the Army, was in need of funds to enable 
him to carry on certain litigation involving the custody 
of his children, which litigation was proving to be very 
costly (R. S4A, 113A; see Boone v. Boone, 76 U. S. App. 
D. C. 399, 132 F. 2d 14, certiorari denied, 319 U. S. 762; 
Boone v. Boone, 80 U. S. App. D. C. 1'52, 150 F. 2d 153). 

He went to the appellant George C. Wynne, a Colonel 
in the Army (R. 81A-82A), and a man of independent 
means (R. 105A), whom he had known for over five years 
(R. 48 A, S2A-S3A, 102A), and effected a loan of $1200 
(R. 50A, 84-A-85-A, 106A). This loan was evidenced by 
a note (W. Ex. 1; R. 154A-1), and was secured by way 
of collateral by stock in the Packard Motor Car Com¬ 
pany and by the title certificates to two automobiles (R. 
85A, 112A; W. Ex. 1, R. 154A-1). Colonel Wynne drew 
a check (W. Ex. 3*; R. S5A), and went with Boone to 
cash it (R. 85A; W. Ex. 7 *). This was on December 19, 
1941 (W. Ex. 1, R. 154-A-l; W. Ex. 3 *). 

Shortly thereafter, on January 20, 1942, Boone repaid 
$600, one half of the loan (W. Ex. 2, R. 154-A-2; R. 51A. 
68A, S6A). At this time, Colonel Wynne returned the 
two certificates of title (R. 69A, 70A, 37A). But Boone 
found himself once more in need of funds with which 
to finance the custody litigation, so that he asked Colonel 
Wynne for $400 additional (R. 51A-52A, 68A). That sum 
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was advanced (W. Ex. 4, R. 154A-3), making the amount 
of the debt $1000, and the note was indorsed accordingly 
(W. Ex. 1, R. 154A-1; R. 52A-53A, 55A, 69A, 86A-87A). 

By June of 1942, Boone needed more money for his 
custody litigation (R. 116A), and requested Colonel Wynne 
to lend him $1500 additional. In order to consolidate the 
new advance with the original loan, the old note was 
marked paid (R. 53A-55A, 88A; W. Ex. 1, R. 154A-1), the 
stock certificates outstanding as collateral on that note 
were returned (R. 69A-70A, 112A-114A, 115A), and Boone 
on June 29, 1942 executed a new note for $2500 (W. Ex. 
6, R. 154A-4). 

Boone received the additional $1500 (R. 55A-56A, 88A, 
108A; W. Ex. 5 # ), and there is no evidence in the record 
showing or tending to show that he ever turned it back 
to Colonel Wynne. Although Colonel Wynne’s bank rec¬ 
ords show the deposit around this time of a considerable 
sum in cash (PI. Ex. 7, R. 150A-4; PI. Ex. Sb-8d, R. 152A- 
153A; R. 107A-109A), this money represented the pro¬ 
ceeds of the sale by him of a substantial amount of per¬ 
sonal property, which he disposed of just prior to going 
overseas, as he was giving up his Washington house. The 
record shows that Colonel Wynne sold household furni¬ 
ture, an electric refrigerator, a gas stove, a radio, a bicycle, 
and some eight cases of liquor (R. 109A-110A, 131A-134A, 
135A, 137A-139A), which he had purchased some months 
previously in anticipation of a rise in price (R. 132A). 
Several witnesses testified to purchases of the above arti¬ 
cles from Colonel Wynne (R. 135A, 137-A-139A). Mrs. 
Wynne was going elsewhere to live with relatives (R. 95A, 
134A, 138A), and he wished to put her in a fairly good 
cash position (R. 134A). 

Boone’s new note for $2500 (W. Ex. 6, R. 154A-4 was 
secured by a third trust on Boone’s home at 7930 lfith 


* Not printed. 
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Street X. W., the premises here in question (PI. Ex. 2, 
R. 145A-147A; R. 49A-50A, 58A, S8A-S9A). Boone had 
purchased that property in August of the preceding year 
for a stated consideration of $16,000, of which $10,000 was 
represented by a first trust held by the Equitable Life 
Insurance Co., and $4826 by a second trust held by one 
M. X. Stone, the vendor; Boone paid cash only for the 
remainder (PL Ex. 1, R. 144A-145A; R. 4SA-49A). 

At the time of the execution of the third trust for $2500, 
the amount due on the first and second trusts was $14,427.59 
(W. Ex. 12*: W. Ex. 21 *). There is no evidence in the 
record to indicate how much, if any, the property had 
increased in value between that date, June 29, 1942, and 
August 21, 1941, when the property was acquired for 
$16,000 (PL Ex. 1, R. 144A-145A; R. 48A). 

Shortly before the time that Boone executed the third 
trust on the property, Colonel Wynne was alerted for 
overseas duty (R. 92A, 115A). At this time—the two 
men lived only three blocks apart (R. 92A-93A)—Colonel 
Wynne had a talk with Boone (R. 93A): 

I told him in view of my imminent departure, a 
theater of active operations, for an indefinite period, 
and that in view of the possibility of my not returning, 
that I was trying to put all of my affairs in the very 
best possible condition for the protection of Mrs. 
Wynne, and though I had promised him some time 
previously that I would make this additional loan upon 
the basis of which it was made, that in view of my 
departure, I desired that he do one of two things: 
either secure someone to replace me as the lender of 
this money, and take over the third trust, and thereby 
repay Mrs. Wynne with the proceeds, or, if he was 
unable to do that in the course of three or four months, 
then I felt in fairness and justice and in the protec¬ 
tion of Mrs. Wynne, that he should deed the property 
to her, since my loan, plus the first and second mort¬ 
gages, already upon the property, equaled its approxi- 
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mate total value at that time, and that there was no 
equity in excess of the three trusts. 

Boone stated that he would undertake to replace the 
loan, or, failing to do that, would comply with Colonel 
Wynne’s request (R. 63A-64A, 93A, 115A). 

In the event that Boone, being unable to find a new 
lender, should eventually convey the fee, an arrangement 
was made as to occupancy (R. 59A-60A, 94A). 

As Colonel Wynne testified (R. 95A), 

I told him it was quite agreeable with me for him 
to remain in the property, and that in lieu of a stated 
sum as rental, if he would make the payments, the 
regular payments on the first and second trusts, pay 
the taxes and the interest, and perform such mainte¬ 
nance as -would be required—the house being new, that 
should be a minor item—that I would consider that 
as fair rental; that I did not w^ant to burden Mrs. 
Wynne with those details, knowing that she intended 
to live elsewhere and not in Washington where it would 
be convenient for her to attend to such details. 

The aggregate monthly payments on the two trusts 
amounted to $111.58 (R. 59A-60A, 95A). 

Colonel Wynne left Washington for overseas on July 
10, 1942, and remained overseas until December 24, 1945 
(R. 33A, 92A, 94A). 

Boone attempted to find someone to replace Colonel 
Wynne as lender, by selling the property; and in antici¬ 
pation of a sale, in order to clear the title, a release of 
the third trust was executed in July 1942 (but not deliv¬ 
ered) (PI. Ex. 4, R. 149A; R. 57A, 61A-63A, 64A-66A, 
120A-121A, 129A-131A).** But Boone -was unable to sell 
the property (R. 120A). 


** Colonel Wynne knew nothing of this July release until his 
return from Europe nearly three and a half years later (R. 89A, 
117A, 129A). 
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Accordingly, on October 27, 1942, in pursuance of his 
promise to Colonel Wynne, Boone executed a conveyance 
of his equity in the property to Colonel Wynne’s wife, 
Jessie V. Wynne; this conveyance was recorded (PI. Ex. 
3, R. 147A-149A). A new release of the third trust was 
executed and delivered (W. Ex. 9, R. 154A-5-154A-7). 

Colonel Wvnne was on dutv overseas at this time, but 
Boone wrote him that the conveyance had been made (R. 
94 A. 117 A). 

When the property was conveyed, the amount due on 
the first two trusts was $14,219.64 (W. Ex. 12*; W. Ex. 
13*), the amount due on the third trust was $2500 (PI. 
Ex. 2, R. 145A-147A), and the premises were estimated 
to have been worth between $17,000 and $18,500 (R. 80A, 
141A). 

Boone continued to live in the property, pursuant to his 
arrangement (R. 39A-40A, 59A), and kept up the pay¬ 
ments (R. 59A-60A), as he had agreed to do. Colonel 
Wynne took over the management of the property shortly 
after he returned, at Christmas 1945. Colonel Wynne took 
possession of the books indicating payments made on the 
trusts, and made those payments himself (R. 60A, 96A; 
W. Ex. 12M3*, 21*), paid taxes (R. 96A; W. Ex. 10M1*) 
and repair bills (R. 98A; W. Ex. 15*-16 # ) personally, and 
advertised the property for sale (R. 99A, 34A-38A; W. 
Ex. 14 # ; PI. Ex. 5, R. 150A; PI. Ex. 6 # ), a venture in 
which he was unsuccessful (R. 121A-123A). Once Colonel 
Wynne took over management of the property, Boone paid 
him a stated rental of $125 a month (R. 97A). Boone 
stayed on as tenant until April 1, 1948, since which time 
Colonel Wynne has rented the premises to a third party 
(R. 97A). Colonel Wynne had no agreement with Boone 
that the latter had any interest in the property, nor that 


♦Not printed. 
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the latter would be entitled to any share in its proceeds; 
and Boone has made no claim to either (R. 97A-98A). 

The present proceeding was brought on October 22,1946, 
by certain judgment creditors of the appellant Boone to 
set aside the third trust and the conveyance of the fee, 
on the ground that those instruments were made “without 
consideration, or without adequate consideration,’’ in fraud 
of the plaintiffs’ rights as judgment creditors (R. 2A-5A). 
The judgments sued upon were two, as follows: 

(a) A judgment entered in the District Court of the 
United States for the District of Columbia on December 
18, 1945, in Civil Action No. 28,208, in the amount of 
$11,490.56, with interest and costs (R. 163A-164A); see 
Boone v. Boone , 82 U. S. App. D. C. 38, 160 F. 2d 13 
(February 17, 1947), certiorari denied, 332 U. S. 766 (Oc¬ 
tober 13, 1947). This judgment has not been paid (R. 
47A-48A). The proceeding was based on a judgment en¬ 
tered in the Superior Court of Henderson County, North 
Carolina on May 26, 1942 (R. 154A, 155A-162A), which 
was affirmed by the Supreme Court of North Carolina on 
November 4, 1942 (Lightner v. Boone, 222 N. C. 205, 22 
S. E. 2d 426), and further affirmed by the Supreme Court 
of the United States on June 7, 1943 {Boone v. Lightner , 
319 U. S. 561). 

(b) A judgment entered in the District Court of the 
United States for the District of Columbia on March 14, 
1946, in Civil Action No. 31, 477, in the amount of $3,270.63 
and costs (R. 176A-177A). That proceeding was based 
on a judgment entered in the Superior Court of Polk 
County, North Carolina, on October 12, 1942 (R. 164A- 
176A). This judgment was satisfied, at least in part, 
through attachment and levy upon a farm owned by Boone 
in North Carolina, worth $3555 (R. 45A-46A, 47A, 60A- 
61 A; see also R. 172A-175A). Boone received no part 
of the proceeds from the sale of this farm (R. 61A). 
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Boone’s claims against his judgment creditors, pending 
while the foregoing proceedings were litigated, exceeded 
their claims against him (R. 46A, 47A). 

Colonel Wynne testified that the only litigation he knew 
of in which Boone was involved was that "which concerned 
the custody of the Boone children (R. S4A, 113A), and 
that he had no knowledge of any other Boone litigation 
(R. S4A, 104A). No evidence was introduced indicating 
that Colonel Wynne had such knowledge. 

Mrs. Wynne, who was in ill health in Memphis, Ten¬ 
nessee (R. 98A, 101A), did not appear as a witness. The 
record indicates that the appellees attempted at one time 
to take her deposition in this cause, that the deposition 
was objected to on the ground that she had not been 
properly served, and that appellees thereafter made no 
further effort to obtain her testimony (R. 100A-102A). 

There is no evidence in the record indicating that Mrs. 
Wynne had any knowledge of any of Boone’s non-custody 
litigation. 

On the foregoing evidence, the trial court found as a 
fact that there was no consideration for the third deed of 
trust, that Boone was not then indebted to Colonel Wynne 
in the sum of $2500, and that the deed of trust was exe¬ 
cuted and recorded with intent to hinder, delay, and de¬ 
fraud the plaintiff judgment creditors (Fdg. 7, R. 23A). 

The trial judge also found as a fact that, at the date of 
the conveyance of the fee, Boone was not indebted to 
either of the Wynnes, that the deed was not given in 
consideration of the satisfaction of Boone’s indebtedness, 
and that it was executed and recorded "with intent to 
hinder, delay, and defraud the plaintiff judgment credi¬ 
tors (Fdg. S, R. 23A). 

The trial judge further found as a fact that both of 
the Wynnes had knowledge of the intent and purpose of 


i 
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Boone to hinder, delay, and defraud creditors in executing 
the aforesaid conveyances (Fdg. 9, R. 23A). 

On these findings, the trial judge concluded as a matter 
of law that both the deed of trust of June 29, 1942, and 
the conveyance of October 27, 1942, were fraudulent and 
void (R. 24A), and entered judgment setting aside those 
two conveyances (R. 24A-26A). 

As has been indicated, Boone and the two Wynnes there¬ 
upon took timely separate appeals. 

STATUTE AND RULE INVOLVED 

Section 12-401, D. C. Code, 1940 edition, provides as 
follows: 

Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in lands or rents 
and profits issuing from the same, or in goods or 
things in action, and every charge upon the same, and 
every bond or other evidence of debt given, or judg¬ 
ment or decree suffered, with the intent to hinder, 
delay, or defraud creditors or other persons having 
just claims or demands of their lawful suits, damages, 
or demands, shall be void as against the persons so 
hindered, delayed, or defrauded: Provided, That noth¬ 
ing herein shall be construed to affect or impair the 
title of a purchaser for a valuable consideration, un¬ 
less it shall appear that such purchaser had previous 
notice of the fraudulent intent of his immediate 
grantor: Provided further, That the question of frau¬ 
dulent intent shall be deemed a question of fact and 
not of law. 

Rule 52(a) of the Federal Rules of Civil Procedure 
provides in pertinent part: 

Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the op¬ 
portunity of the trial court to judge of the credibility 
of the witnesses. 
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STATEMENT OF POINTS 

The District Court erred: 

1. In finding that on June 29, 1942, the appellant Boone 
was not indebted to George C. Wynne in the sum of $2500 
or any other sum. 

2. In finding that there was no consideration for the 
deed of trust dated June 29, 1942, or for the note executed 
in connection therewith. 

3. In finding that the deed of October 27, 1942, wras 
not given in consideration of the satisfaction of any in¬ 
debtedness of the appellant Boone to either George C. 
Wynne or Jessie V. Wynne. 

4. In finding that both the deed of trust of June 29, 
1942, and the deed of October 27, 1942, w*ere executed and 
recorded with intent to hinder, delay or defraud the ap¬ 
pellees in the satisfaction of their claims and demands 
against the appellant Boone. 

5. In finding that George C. Wynne and Jessie V. 
Wynne had knowiedge of the “intent and purpose” of 
the appellant Boone to hinder, delay or defraud creditors 
in executing the deed of trust of June 29, 1942, and the 
deed of October 27,1942. 

6. In holding that the deed of trust of June 29, 1942, 
and the deed of October 27, 1942, were fraudulent and 
void. 

7. In setting aside and holding for naught the deed 
of trust of June 29,1942, and the deed of October 27,1942. 

8. In declaring that the judgments recovered by the 
appellees against the appellant Boone are valid and sub¬ 
sisting liens against the property here in question. 

9. In entering judgment for the appellees herein. 
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SUMMARY OF ARGUMENT 

I. The District Court’s conclusion that the conveyances 
here in question were “fraudulent and void” rests en¬ 
tirely on certain findings of fact. Those findings, however, 
are wholly without support in the evidence and are in 
consequence “clearly erroneous” within Rule 52(a), F. R. 
Civ. P. 

A. There is absolutely no basis for the finding that on 
June 29, 1942, Boone was not indebted to Colonel Wynne. 
The $1000 indebtedness existing on the day before is 
established by clear testimony, written and oral, without 
a word of contradiction. It is also clear that on June 29, 
1942, Boone got $1500 additional. There is no direct 
evidence whatever that this sum was repaid to Colonel 
Wynne, and the latter’s cash deposits shortly thereafter 
are shown without contradiction to have been the proceeds 
of sales of his own personal property, sold by him prior 
to leaving for overseas. The finding that the deed of 
trust of June 29, 1942, and the note which it secured were 
given for no consideration is therefore without support in 
the evidence. 

B. Nor is there any basis for the finding that the con¬ 
veyance of October 27, 1942, was not given in considera¬ 
tion of the satisfaction of any indebtedness on the part 
of Boone to the Wynnes. The uncontradicted evidence 
shows precisely the contrary, and of course the recital of 
a nominal consideration in the conveyance is not incon¬ 
sistent with that evidence. Hitz v. National Metropolitan 
Battik, 111 U. S. 722. 

C. The finding that the deed of trust and the convey¬ 
ance were executed with intent to hinder, delay or defraud 
creditors is similarly unsupported by evidence. There is 
no showing of insolvency on the part of the grantor. There 
is no showing of any disparity between the price paid and 
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the value of the property conveyed. And appellees’ status 
as judgment creditors is extremely doubtful, in view of 
the circumstance that, long after the conveyances were 
made, their claims were still in litigation and far from 
being established, besides which Boone’s claims against 
them were in excess of their claims against him. More¬ 
over, the indebtedness was incurred to defray the ex¬ 
penses of other litigation, which is a legitimate purpose. 
At most, a preference was involved, and that is insufficient 
to set the conveyances aside. 

D. In any event, whatever Boone’s intent may have 
been, there is no evidence whatever that the Wynnes had 
knowledge of it, so that the finding to the contrary cannot 
stand. Colonel Wynne testified without contradiction that 
lie knew only of Boone’s custody litigation; he was not 
contradicted on that point, and appellees did not prove 
that he had knowledge of facts which should have put 
him on notice of the other litigation. The fact that Mrs. 
Wynne, being ill, did not testify, neither destroys the 
effect of her husband’s testimony nor permits any ad¬ 
verse inference to be drawn against her. Where a plain¬ 
tiff having the burden of proof has not made out a prima 
facie case, no unfavorable inferences arise from a de¬ 
fendant's failure to call witnesses having special knowl¬ 
edge. Here the Court’s finding is not only in the face of 
the evidence, it rests on an erroneous conception of the 
burden of proof. 

Taking the record as a whole, it is clear that the findings 
are “clearly erroneous”, since this Court must neces¬ 
sarily be “left with the definite and firm conviction that 
a mistake has been committed” (United States v. Gypsum 
Co.. 333 U. S. 364, 395). 

II. Stripped of the unsupported findings, the present 
record discloses a legitimate transaction entirely consistent 
with an honest purpose—and it is the law that when the 
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acts of the parties are consistent with such a purpose, 
the court should find accordingly. Snider v. Kelly, 77 U. S. 
App. D. C. 363, 135 F. 2d 817, and cases there cited. Here 
there are not even any suspicious circumstances. The 
conveyances were contemporaneously recorded, there was 
no disparity in value, the transaction was not among mem¬ 
bers of the same family, there is no evidence of the gran¬ 
tor’s insolvency, and appellees’ status as judgment credi¬ 
tors was very doubtful. A fortiori, then, appellees in 
this case did not meet the burden resting on them to prove, 
by clear and convincing evidence, that the inevitable con¬ 
sequence of these conveyances was to hinder, delay or 
defraud creditors. 


ARGUMENT 

I. The Findings on Which the District Court Based Its 
Conclusion That the Conveyances Here Involved Were 
“Fraudulent and Void” Are Not Supported by Any Evi¬ 
dence, and Are Therefore “Clearly Erroneous.” 

The conclusion of law made by the District Court, to 
the effect that the deed of trust of June 29, 1942, and the 
conveyance of October 27, 1942, were “fraudulent and 
void” (R. 24A) rests entirely on certain findings of fact 
(Fdgs. 7-9, R. 23A) to the effect that those instruments 
were executed without consideration, that they were exe¬ 
cuted and recorded by the appellant Boone with intent to 
hinder, delay or defraud appellees, and that Colonel and 
Mrs. Wynne had knowledge of that “intent.” We shall 
show, at the outset, that those critical findings are wholly 
without support in the evidence, so that they are “clearly 
erroneous” within the meaning of Rule 52(a), F, R. Civ. P. 
From this it will follow that, as we shall then point out, 
the conclusions of law cannot stand, and the judgment of 
the District Court is erroneous and must be reversed. 
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A. The District Court's Finding That the Deed of 
Trust of June 29, 1942, and the Note Given in Connec¬ 
tion Therewith Were Executed Without Consideration 
is Not Supported by any Evidence, and is in Consequence 
* * CLEARLY ErRO NEOUS.' ' 

The District Court found as a fact (Fdg. 7, R. 23A) 
that “there was no consideration for the purported deed 
of trust dated the 29th day of June, 1942, or the note 
executed in connection therewith,” and that “The de¬ 
fendant Boone was not then indebted to the defendant, 
George C. Wynne in the sum of two thousand five hundred 
dollars ($2,500) or any other sum.” 

This finding is “clearly erroneous” (Rule 52(a), F. R. 
Civ. P.) because it is not supported by any evidence what¬ 
soever. 

1. It is clear that just before the deed of trust (Pl. 
Ex. 2. R. 145A) and the note of even date (W. Ex. 6, R. 
154A-4) were executed, Boone was indebted to Colonel 
Wynne in the sum of $1000 (R. 55A, 88A). It is not con¬ 
tradicted that Boone had received $1200 in cash in De¬ 
cember 1941 (R. 85A), that he had repaid $600 in the 
following month (W. Ex. 2, R. 154A-2), nor that he had 
received $400 additional in February 1942 (W. Ex. 4, R. 
154A-3). All three payments were evidenced by checks 
(W. Ex. 3 # ; W. Ex. 2, R. 154A-2; W. Ex. 4, R. 154A-3), 
and all were testified to in some detail by the parties 
to the transaction (R. 50A-52A, S4A-87A). There is no 
evidence in the record even remotely suggesting that 
these payments were not made or that on June 28, 1942, 
Boone did not owe to Colonel Wynne $1000. There is 
not even any basis for a perverse suspicion that Boone 
was not then indebted to Colonel Wynne. How the District 
Court could have made a finding to the contrary on 
the present record remains as one of the unexplained 
mysteries of this case. 


Not printed. 
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2. It is clear also that, on June 29, 1942, Boone got a 
check for $1500 additional from Colonel Wynne (W. Ex. 
5*), that he executed a new note consolidating the entire 
indebtedness of $2500 (W. Ex. 6, R. 154-A-4), that the 
old note was cancelled (W. Ex. 1, R. 154A-1; R. 53A-55A, 
87A), and—most important—that Boone actually received 
the $1500 additional (R. 108A, SSA, 55A-56A; W. Ex. 5 # ). 
There is not a shred of any direct evidence even sug¬ 
gesting that Boone did not receive the proceeds of the 
$1500 check or that he returned those proceeds to Colonel 
Wynne. And of course it is clear that an antecedent debt 
is sufficient consideration for a conveyance. Droop v. 
Ridenour, 11 App. D. C. 224; see also Clark v. Krause , 
13 D. C. (2 Mack.) 559. A deed of trust would be void 
at the instance of creditors only where no loan was in 
fact made to secure it. Dumas v. Clayton,, 32 App. D. C. 
566. 

3. It may be that the finding of “no consideration” 
is based on a suspicion that, since the Wynnes’ joint ac¬ 
count disclosed substantial deposits of cash at and after 
the execution of the $1500 check, those deposits represent 
a redeposit of the proceeds. But there is absolutely no 
direct evidence of any such repayment, and the remaining 
evidence in the record rebuts any suspicion to that effect. 

The record shows four separate deposits in the Wynne 
account. One, on June 29, of $522.40, represented $500 
in cash and a U. S. Treasury check for $22.40 (PI. Ex. 8b, 
R. 152A). Another, on June 30, of $538.80, was a Treas¬ 
ury check representing Colonel Wynne’s Army pay for 
the month (PI. Ex. S, R. 151A; R. 109A). A third, also 
on June 30, was for $952.00, of which $950 was cash and 
$2.00 a check on a Kentucky bank (PI. Ex. 8c, R. 152A). 
The fourth, made on July 9, showed a deposit of $900, 
consisting of $50 in cash and an $850 check on a Grant’s 
Pass, Oregon, bank (PI. Ex. 8d, R. 153A). 


* Not printed. 
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It is apparently the contention of the appellees that, 
since the aggregate of the cash deposits was $1500, it 
follows that this represented the sum total of the proceeds 
of the check to Boone. But there is not only no evidence 
that Boone repaid, in three unequal instalments over a 
period of some days, a sum in respect of which he had 
increased his own indebtedness in writing (W. Ex. 6, R. 
154A-4), there is affirmative evidence of a most convincing 
natxire as to the source of Colonel Wynne’s cash: He sold 
a large amount of household furniture and other personal 
property in anticipation of imminent departure into an 
overseas theater (see pp. 3-4, supra) , the proceeds of 
which were ‘‘well in excess of $1000 all told’’ (R. 134A). 
And two disinterested witnesses who purchased some of 
these articles testified to their purchases and to purchases 
by other named individuals (R. 134A, 137A-139A). 

There being not even a scintilla of evidence to the con¬ 
trary, it follows that the suggestion that Boone imme¬ 
diately repaid to Colonel Wynne the proceeds of the $1500 
check can claim no higher standing than a “misinterpreta¬ 
tion capable of occurring to intelligence fired with a desire 
to pervert" ( Paraiso v. United States, 207 U. S. 36S, 372). 

It might be appropriate to recall, in this connection, that 
clear and indisputable proof is necessary to set a convey¬ 
ance aside as being in fraud of creditors. McDaniel v. 
Parish , 4 App. D. C. 213; Droop v. Riden-ovr, 11 App. 
D. C. 224. Suspicion is not enough {Droop v. Ridenour ), 
for suspicion is not proof (Morris, J., concurring in Mc¬ 
Daniel v. Parish, supra, 4 App. D. C. at 222). 

4. Tt follows that, since the finding of no consideration 
discussed under the present heading is quite without sup¬ 
port in the evidence, it is “clearly erroneous” within the 
meaning of Rule 52(a), F. R. Civ. P., and must be set 
aside. Indeed, the Supreme Court has recently said 
(United States v. Gypsum Co., 333 T T . S. 364, 395) that— 
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A finding is “clearly erroneous" when although 
there is evidence to support it, the reviewing court on 
the entire evidence is left with the definite and firm 
conviction that a mistake has been committed. 

In this case, any reader of the record will be not only 
definitely and firmly convinced that a mistake has been 
committed, he will be amazed at how the finding now under 
consideration could possibly have been made. For in this 
kind of a proceeding it has long been the law that if, under 
all the circumstances, the acts of the parties are consistent 
with an honest purpose, the court should find accordingly. 
J. R. Beaton Co. v. Berberich, 77 U. S. App. D. C. 377, 
135 F. 2d 831; Snider v. Kelly, 77 U. S. App. D. C. 363, 
135 F. 2d 817, certiorari denied, 320 U. S. 764; Barber v. 
Wilds, 33 App. D. C. 150, 158; MerUlat v. Hensey, 32 App. 
D. C. 64, 72, affirmed, 221 U. S. 333; McDaniel v. Parish, 
4 App. D. C. 213. 

B. The District Court's Finding that Boone was 
not Indebted to the Wynnes on October 27, 1942, and 

THAT THE CONVEYANCE OF THAT DaTE WAS NOT GlVEN IN 

Consideration of the Satisfaction of any Indebtedness on 
the Part of Boone to Either is not Supported by any 
Evidence, and i-s in Consequence “Clearly Erroneous." 

The District Court found as a fact (Fdg. 8, R. 23A) 
that— 


The defendant, Jessie V. Wynne, did not give any 
consideration for the said deed of conveyance to her 
on the 27th day of October, 1942. At the date of said 
conveyance, the defendant Boone was not indebted to 
either the defendant, George C. Wynne, or the de¬ 
fendant, Jessie V. Wynne, and said deed was not 
given in consideration of the satisfaction of any in¬ 
debtedness on the part of said Boone to either said 
George C. Wynne or Jessie V. Wynne * * * 

This finding is “clearly erroneous" because, like the 
preceding one, it is supported by no evidence whatsoever. 
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1* The record shows that Colonel and Mrs. Wynne had 
a joint bank account (PI. Ex. 7, R. 150A-1-150A-4). To 
the extent, therefore, that this joint account was depleted 
by reason of the transactions of either joint owner, con¬ 
sideration moved from the other joint owner. On that 
footing Mrs. Wynne, equally with her husband, supplied 
the moneys advanced to Boone. 

However, in order to simplify the discussion for pur¬ 
poses of the present argument, we shall treat the case on 
the assumption, arguendo, that Mrs. Wynne was simply a 
nominee, and that on this appeal the appellant Boone must 
establish that the deed was given in consideration of the 
satisfaction of his debt to Colonel Wynne alone. 

2. It is clear from what was said above (pp. 14-17) 
that, just prior to the time that the conveyance was made, 
Boone was indebted to Colonel Wynne in the sum of 
$2500 for money which the latter had advanced to him. 
That indebtedness was evidenced by a promissory note 
(W. Ex. 6, R. 154A-4), which in turn was secured by a 
deed of trust on Boone’s home (PI. Ex. 2, R. 145A-147A) 
which had been duly recorded (see R. 147A). It is dif¬ 
ficult to imagine how any indebtedness could have been 
more solemnly evidenced. The record contains not an 
iota of testimony to indicate the non-existence of this 
indebtedness. There is no evidence of any secret agree¬ 
ment negativing the plain terms of the written instru¬ 
ments (cf. Barber v. Wilds , 33 App. D. C. 150), nor of 
any further documents or conveyances inconsistent with 
the terms thereof (cf. Brenemem v. Herdmcm, 35 App. 
D. C. 27). 

This case does not contain any of the type of transac¬ 
tions which were found in the cited decisions. 

3. It is likewise clear from the uncontradicted evidence 
of the two participants in the transaction that the convey¬ 
ance to Mrs. Wynne was made in accordance with the 
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agreement under which Colonel Wynne advanced the addi¬ 
tional $1500 (R. 93A; see R. 62A-64A), and in satisfac¬ 
tion of the entire indebtedness of $2500. 

Colonel Wynne had been alerted for overseas service in 
war-time (R. 92A, 115A). Naturally he had no assurance 
that he would return. He did not wish to trouble his 
wife with business details, but desired to leave her in a 
good cash position (R. 134A); at the same time, he wanted 
to keep and honor his earlier commitment to Boone (R. 
93A, 116A). The agreement he made with Boone enabled 
him to accomplish both desires: Either Boone would find 
a substitute creditor, in which event Mrs. Wynne would 
have $2500 cash in the bank; or Boone "would convey his 
equity in the property to her, and attend to all details of 
management. In either event, Boone’s indebtedness would 
be discharged. Again, there is not a scintilla of contrary 
evidence in the record. And, here again, it is settled that 
the assumption of an existing trust is a sufficient consid¬ 
eration to support a conveyance. Kvnckeloe v. Murray, 
39 App. D. C. 519. 

4. The circumstance that the conveyance of October 
27, 1942, recites a nominal consideration of $10 (PI. Ex. 
3 at R. 147A) is not in any way inconsistent with the 
foregoing. For one thing, it is customary, in the prepa¬ 
ration of deeds of conveyance for real estate in the Dis¬ 
trict of Columbia, to recite a nominal consideration only, 
the usual amount specified being $10 (R. 141A). For 
another, the law is well settled that a grantee may show 
that the consideration actually passing was greater than 
that recited in the deed. Droop v. Ridenour, 11 App. 
D. C. 224; Hits v. National Metropolitan Bank, 111 U. S. 
722. 

5. Nor does any adverse inference attach to the prepa¬ 
ration of the July release (PI. Ex. 4, R. 149A; see p. 5, 
supra). The evidence shows, without contradiction, that 
this instrument was executed in Washington, at a time 
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when the Kentucky trustee, Dr. Rowland, was in that 
city (R. 57A), that it was executed in anticipation of a 
possible sale of the property by Boone in his attempt to 
comply with Colonel Wynne’s first alternative, but that 
it was never delivered (R. 64A-66A). This aspect of the 
transaction no more proves the non-existence of the in¬ 
debtedness than the preparation and execution of a re¬ 
ceipt, made in anticipation of a payment but which in 
fact is never delivered, proves the actual receipt of the 
funds or property therein recited. 

(>. Similarly, no significance attaches to the circum¬ 
stance that the note for $2500 was never marked “Paid” 
(W. Ex. fi, R. 154A-4). It ran to Colonel Wynne—and 
lie was in Europe. Far more significant is the fact that, 
when the conveyance was made, the securitv for the note— 
the deed of trust—was released (W. Ex. 9, R. 154A-5- 
154A-7). And there is no suggestion anywhere that the 
indebtedness which the $2500 note represented is still in 
existence. 

7. Tt follows that, as to the present finding also, it is 
unsupported by any evidence. Accordingly, it is “clearly 
erroneous", and must be set aside. 

C. The District Court’s Findings that the Deed of 
Trust of June 29, 1942, and the Conveyance of October 
27, 1942, were Executed and Recorded with Intent to 
Hinder, Delay, or Defraud Appellees is not Supported 
by any Evidence, and is tn Consequence “Clearly Erron¬ 
eous. 

The District Court found as a fact (Fdgs. 7-S, R. 23A) 
that both the deed of trust of June 29, 1942, and the con¬ 
veyance of October 27, 1942, were “executed and recorded 
with the intent to hinder, delay or defraud the plaintiffs” 
in the satisfaction and enforcement of their claims and 
demands against Boone. 
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This finding, likewise, is “clearly erroneous”, because 
it is not supported by any evidence. 

1. For one thing, there is in this record not a scintilla 
of evidence that Boone was insolvent at the time that 
the conveyances here in question were made. He was 
pressed for ready cash when he approached Colonel Wynne 
{supra, pp. 2, 3), but he had personal property which lie 
originally pledged to secure his loans (see W. Ex. 1, B. 
154A-1). All that appears in this record is that the two 
District of Columbia judgments on which appellees rely 
have not been paid (R. 47A-4SA). There is a complete 
absence of any showing that execution was ever issued on 
those judgments, much less that execution was returned 
marked “nulla bona”. Litigants in the past have been 
held to such a showing (cf. Brenem/m v. Herdman, 35 
App. D. C. 27 (property conveyed was only property 
grantor had)), in default of which their suits have been 
dismissed. Cf. Capitol Dress Mfg. Co. v. Moran, 65 App. 
D. C. 400, 84 F. 2d 253 (no showing of insolvency); Hess 
v. Horton, 2 App. D. C. 81 (no showing of lack of assets 
in jurisdiction of grantor). 

2. Still less is there any showing that the consideration 
for the conveyance was inadequate. The rule is that a 
plaintiff seeking to establish fraud must show that the 
price paid is so grossly inadequate as to shock the moral 
sense. Clark v. Krause, 13 D. C. (2 Mack.) 559. A credi¬ 
tor may properly take security worth more than the 
amount of his claim. Birdsall v. Welch, 6 D. C. 316. A 
small disparity in value is only one circumstance for con¬ 
sideration. Kincheloe v. Murray, 39 App. D. C. 519. In 
order to set a conveyance aside, the disparity between the 
consideration paid and the value of the property conveyed 
must be substantial. See Barber v. Wilds, 33 App. D. C. 
150; Breneman v. Herdman, 35 App. D. C. 27; Bokel, 
Gu'ynn, McKenney Co. v. Costello, 22 App. D. C. SI. 
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Here no such disparity appears. When Boone bought 
the property for $16,000 in August 1941, his equity over 
and above the first and second trusts was $1174 {supra, 
p. 4). On June 29, 1942, when the deed of trust was exe¬ 
cuted, Boone still owed $14,427.59 {supra, p. 4), which 
means he had reduced his indebtedness by less than $400. 
The property is not shown to have increased in value in 
the interim. The evidence supports the estimate of Col¬ 
onel Wynne that “the equity, though not excessive, was 
equal to the loan” (R. 116A). 

Four months later, when the conveyance was made, there 
was still due $14,219.64 on the first two trusts, plus $2500 
on the third trust, or $16,719.64 in all; but the premises 
are now estimated to have been worth at that time be¬ 
tween $17,000 and $18,500 {supra, p. 6). It is certainly 
difficult, on this evidence, to differ with Colonel Wynne’s 
estimate (R. 93A), “that there was no equity in excess 
of the three trusts.” In any event, the disparity is far 
from marked, and such disparity as there is arises chiefly 
from the retroactive valuation made, viz., estimates made 
in May 1949 of the market value of property as of Oc¬ 
tober 1942 (R. S0A, 141 A). 

3. Equally if not more significant are the dates of the 
judgments here in question, for it is settled that a transfer 
such as this one cannot be assailed until the creditor’s 
claim has been reduced to judgment. Hannan v. Hardee, 
63 App. D. C. 76, 69 F. 2d 394. * 

The first judgment was rendered in the Superior Court 
for Henderson County North Carolina, on May 26, 1942 
(R. 154A, 155A-162A). That judgment was appealed, and 
both conveyances here in question had been made before 
it was affirmed by the Supreme Court of North Carolina 
on November 4, 1942. Lightner v. Boone, 222 N. C. 205, 
22 S. E. 2d 426. Boone’s claims against the appellees 
here, this record shows, exceeded their claims against him 
(R. 46A, 47A). Yet their judgment was so far from 



23 


being a certainty that the Supreme Court of the United 
States granted certiorari to review it, and it was not af¬ 
firmed until June 7, 1943. Boone v. Lightner, 319 U. S. 
361. Even then, it was only a North Carolina judgment. 

Tt did not ripen into a District of Columbia judgment 
until December 18, 1945 (R. 163A-164A), nor was it 
affirmed on appeal until more than a year later, on Feb¬ 
ruary 17, 1947. Borne v. Boone, 82 U. S. App. D. C. 3S, 
160 F. 2d 13. Even so, the issue was still so doubtful 
that one judge voted for reversal. And certiorari was 
not denied until October 13, 1947. 332 U. S. 766. 

It may be ventured with some degree of assurance that 
so far as the reported cases indicate, no more doubtful 
and tardy judgment has ever been relied upon by judg¬ 
ment creditors in the District of Columbia as a basis for 
setting aside contemporaneously recorded conveyances. 

The second judgment, from the Superior Court of Polk 
County, stands on no better footing. Tt was not rendered 
until October 12, 1942 (R. 164A-176A), by which time 
the deed of trust had already been executed. The District 
of Columbia judgment based on this Polk County judg¬ 
ment was not entered until March 14,1946 (R. 176A-177A). 

Thus the basic claims were still in litigation and on 
appeal in a foreign jurisdiction, after which the larger of 
the two was relitigated in the District of Columbia. The 
circumstances that the Supreme Court of the United States 
granted certiorari to review the State court judgment, and 
that one judge of this Court dissented when that judg¬ 
ment was sued on here indicates, at the very least, that 
Boone’s defenses had substance and were not merely frivo¬ 
lous. 

The sum and substance of the foregoing is that appellees 
had not established by final judgments that they were 
creditors of Boone when the conveyances here in question 
were made. 
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4. And even if we assume, arguendo, that they were 
creditors in June, 1942, no sinister purpose is reflected 
hv the transactions between Boone and Colonel Wynne. 

At that time, so this record shows, Boone was litigating 
both Xorth Carolina proceedings which ultimately resulted 
in judgments against him. He was also litigating the 
custody of his children. We know of no rule of law which, 
in those circumstances, prevented him from incurring ad¬ 
ditional indebtedness to defray the expenses of the latter 
lawsuits, particularly when, as here, his own claims against 
these same appellees in the former proceedings exceed 
those being asserted against him (B. 46A, 47A). 

5. Finally, still assuming arguendo that appellees were 
creditors in October 1942, the worst that could be said of 
Boone is that he preferred one creditor, Colonel Wynne, 
over the others. Even that concession does not invalidate 
the conveyance: it has long been the law in the District 
of Columbia that, bankruptcy apart, a conveyance which 
prefers one creditor will not be set aside at the suit of 
other creditors. Hannan v. Hardee, G3 App. D. C. 76, 
f>9 F. 2d 394; Merillat v. Hensey, 32 App. D. C. 64, af¬ 
firmed, 221 Y. S. 333: Droop v. Ridenour, 11 App. D. C. 
224: Clark v. Krause, 13 D. C. (2 Mack.) 559. 

6. Xor does any adverse inference attach to the cir¬ 
cumstance that Boone continued to live in the premises 
as a tenant after he had conveyed them to Mrs. Wynne. 
For the possession of real estate does not raise a pre¬ 
sumption of fraud as in the case of personal property, 
where possession is prima fa-cie evidence of ownership. 
Clark v. Krause, 13 D. C. (2 Mack.) 559. In that case 
the grantors stayed in possession of the property which 
they had conveyed, as tenants, agreeing to pay taxes and 
to keep the property in repair; the transaction was sus¬ 
tained. That case is very similar to this one in many 
respects. Indeed, in McDaniel v. Parish , 4 App. D. C. 
213, a retention of possession after conveyance was also 
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sustained, although there the deed had not been recorded 
and the transaction was between members of the same 
family. Here both conveyances were recorded on the day 
they were made (R. 147A, 14SA) and the parties to the 
transactions were not related to each other in any respect. 

7. It follows that there is no evidence in the record 
to support the findings that Boone executed the convey¬ 
ances here in question with intent to hinder, delay, or 
defraud creditors, and that such findings, in consequence, 
are “clearly erroneous.’’ 

I). The District Court’s Finding that the Wynnes 
had Knowledge of Boone’s “Intent” to Hinder, Delay, 
or Defraud Creditors is not Supported by any Evidence, 
and is in Consequence “Clearly Erroneous.” 

The District Court found as a fact (Fdg. 9, R. 23A) 
that “The defendants, George C. Wynne and Jessie V. 
Wynne, had knowledge of the intent and purpose of said 
defendant, Daniel F. Boone, to hinder, delay or defraud 
creditors in executing and recording” the deed of trust 
and the conveyance here involved. 

If our point I, C, supra, is sustained, so that Boone’s 
intent and purpose is found to be, as in fact it was, entirely 
honest, there is no need to proceed under this heading; 
obviously the Wynnes could not have knowledge of a non¬ 
existent intent. But even if, arguendo, it be assumed that 
Boone’ intent was evil, still this record is devoid of any 
evidence that the Wynnes had knowledge of such intent. 
The finding just recited is accordingly “clearly erron¬ 
eous.” 

1. Colonel Wynne testified very positively and directly 
that he knew only of Boone’s custody litigation, and did 
not know anything of Boone’s other litigation (R. 84A, 
104A, 113A). No evidence was introduced showing or 
tending to show that Colonel Wynne in fact had such 
knowledge. 
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2. Nor is there anything to show that Colonel Wynne 
should have had such knowledge, or that there were any 
facts which would put him on notice of the other litiga¬ 
tion which was pending. 

The record shows that Colonel Wynne and Boone saw 
each other in Washington from about September 1941 
until shortly before Colonel Wynne’s departure for over¬ 
seas in July 1942 (R. S3A, 33A). At that time there was 
no litigation pending against Boone in the District of 
Columbia, and the record and decided cases show that, 
rightly or wrongly, Boone did not appear in the only North 
Carolina litigation which went to judgment prior to Col¬ 
onel Wynne’s departure. Lightn-er v. Boone, Boone v. 
Lightner, both supra ; see R. 156A. It is therefore in¬ 
herently reasonable that Colonel Wynne should not have 
known of the other litigation, besides which there is law 
to the effect that mere notice of litigation which has not 
ripened into judgment is immaterial. See Davis v. Harper, 
14 App. D. C. 463. 

But the significant point is this: If Colonel Wynne 
testified to lack of knowledge, and another witness testi¬ 
fied to facts indicating such knowledge, then the former 
could be disbelieved and the testimony of the other wit¬ 
ness would support a finding of knowledge. Here, how¬ 
ever, there is no other witness, and consequently, even 
if Colonel Wynne is completely disbelieved, there is still 
no affirmative evidence on which to base a finding of 
knowledge. 

3. The same is true as to Mrs. Wynne. If there were 
testimony tending to show that she had knowledge of 
Boone's affairs, or knowledge of facts which might put 
her on notice thereof, then her failure to testify, even 
though explained on grounds of ill-health (R. 98A, 101A), 
might give rise to an inference against her. 

But where, as here, the plaintiffs have failed to intro¬ 
duce any evidence of knowledge, knowledge being an es- 
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sential ingredient of their ease, then no such inference 
can be drawn. As Wigmore savs (2 Evidence [3d ed. 
1940] Sec. 290), 

A party may legally sit inactive, and expect the 
proponent to prove his own case. Therefore, until 
the burden of producing evidence has shifted, the op¬ 
ponent has no call to bring forward any evidence at 
all, and may go to the jury trusting solely to the 
weakness of the first party’s evidence. Hence, though 
he takes a risk in so doing, yet his failure to produce 
evidence cannot at this stage afford any inference 
as to his lack of it; otherwise the first party would 
virtually be evading his legitimate burden. 

The decided cases support this proposition. Fulbright 
v. United States, 91 F. 2d 210, 213 (C. C. A. S); Rosenthal 
v. Pine Hill Consol. Mining Co., 157 Fed. S3, S5 (C. C. A. 
9); Brill v. St. Louis Car Co., SO Fed. 909, 915 (C. C. E. 
D. Mo.) (fact that it is easy for defendants to disprove 
intention to infringe does not make their omission to do 
so presumptive evidence that they entertained such an 
intention); Stimpson v. Hunter, 234 Mass. 61, 125 N. E. 
154 (“The failure of the defendant and his son to testify 
although present in court was not equivalent to affirmative 
proof of facts necessary to maintain the action; the 
defendant was not bound to offer any evidence unless and 
until evidence was offered by the plaintiff warranting the 
submission of the case to the jury.”); Western Union 
Tel. Co. v. Shaw, 273 S. W. 2d 335,*333 (Tex. Civ. App.) 
(“The party having the burden of establishing an issue 
may not in the absence of any evidence discharge the 
burden of establishing an issue by a presumption arising 
from the failure of the adverse party to produce evidence 
tending to show the negative of the issue.”); Hutcheson 
v. Savings Bank, 129 Va. 2S1, 105 S. E. 677 (“There is 
no presumption against a defendant for failure to call 
witnesses when the plaintiff carrying the burden of proof 
has not made a prima facie case”); McFarland v. Com¬ 
mercial Boiler Works Co., 10 Wash. 2d SI, 116 P. 2d 2SS 
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(“where a party calls no witnesses but submits his case 
in reliance upon the insufficiency of his adversary’s evi¬ 
dence, no unfavorable inferences arise from his failure to 
call witnesses having special knowledge”). 

The District of Columbia cases apply and follow these 
principles in situations involving alleged fraudulent con¬ 
veyances. Thus, in McDaniel v. Parish, 4 App. D. C. 213, 
it was squarely held that the failure of the grantor tdi 
testify did not have the effect of impeaching the testimony 
of the grantee. And in the earlier case of Clark v. Krause, 
13 D. C. (2 Mack.) 559, 56S-569, it was ruled that, where 
the charge of fraud was unsupported by the testimony of 
a single witness for the plaintiff, unfavorable inferences 
could not be drawn from the failure of the defendant to 
explain circumstances of alleged suspicion. 

These authorities are peculiarly applicable in the pres¬ 
ent connection, where it is sought to prove that the Wynnes 
had notice of Boone's ‘‘intent”. For it is settled that 
the burden Is upon the plaintiff judgment creditors to 
show that the grantees had notice of their grantor’s frau¬ 
dulent intent. Morimnra v. Samaha, 25 App. D. C. 189; 
ffopeirell v. Wright, 37 App. D. C. 247. The presumption 
is in the grantees’ favor. Morimnra v. Samaha, supra. 

The error of the District Court in respect of the finding 
now under discussion was two-fold: First, it permitted 
appellees to shift their burden of proof, which was par¬ 
ticularly improper in a case where fraud is alleged and 
where accordingly the complaining party is held to a 
high standard of proof. Second, it permitted Colonel 
Wynne’s affirmative testimony to be destroyed by the in¬ 
ference drawn from Mrs. Wynne’s failure to testify. 

Under the authorities just cited, both steps constituted 
error. 

4. Tt follows that, here again, the finding of the District 
Court was “clearly erroneous.” 
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Taking this record as a whole, and reading it in the 
light of the standards which have been repeatedly laid 
down as applicable in cases of this character, it is apj- 
parent that this Court must necessarily be “left with the 
definite and firm conviction that a mistake has been com¬ 
mitted” {United States v. Gypsum Co., 333 U. S. 364, 395.) 
The findings must in consequence be set aside. 

II. Stripped of the Unsupported Findings, This Record 
Discloses a Legitimate Transaction Entirely Consistent 
With an Honest Purpose. 

Once the unsupported findings discussed and dissected 
above are set aside, as they must be, and this record is 
read as a whole, it discloses a legitimate transaction en¬ 
tirely consistent with an honest purpose. 

The standards by which a transaction attacked as being 
a fraud of creditors is to be judged have frequently been 
formulated by this Court. When it appears, “from all 
the facts and circumstances surrounding the case, that the 
acts of the parties are consistent with an honest purpose, 
then it is not an inevitable consequence that the convey¬ 
ance will hinder, delay or defraud creditors, and the 
court should find accordingly.” Snider v. Kelly, 77 IT. S. 
App. D. C. 363, 364, 135 F. 2d SI 7, SIS, certiorari denied, 
320 U. S. 764, and cases cited. “Every case depends! 
upon its own circumstances, and the vital question is 
always the good faith of the transaction.” J. R. Beaton 
Co. v. Berberich, 77 U. S. App. D. C. 377, 378, 135 F. 2d 
S31, 832, and cases cited. 

Even when the circumstances appear suspicious, “if the 
form and design of the transaction assailed may be traced 
to an honest and legitimate source equally as to a cor¬ 
rupt and fraudulent one, the former should in all cases 
be preferred.” McDmiel v. Parish, 4 App. D. C. 213, 216. 
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But here the circumstances, fairly viewed, are not even 
suspicious. This case is vastly different from the re¬ 
ported decisions in the District of Columbia wherein con¬ 
veyances were set aside as being in fraud of creditors. 

Here all the circumstances point to good faith. 

This record negatives the presence of any indicia or of 
any badges, so-called, of fraud. 

First, the conveyances here assailed were severally 
recorded on the day that each was executed {supra, p. 25.) 

Second, there was no substantial disparity between the 
price paid and the value of the property conveved {supra, 

pp. 21,22). 

Third, the transactions were not between husband and 
wife or between members of the same family, but were 
conducted at arms’ length between two officers of the 
Army {supra, pp. 2,4-6). 

Fourth, there is no evidence whatever that the grantor 
was or is insolvent (supra, p. 21). 

And fifth, appellees’ status as creditors at the time the 
conveyances were made is very doubtful (supra, pp. 22-23). 

A fortiori, then, appellees have not met the burden 
resting on them to prove, by dear and convincing evidence, 
that the inevitable consequence of the conveyances wor e oo<x$_ 
to hinder, delay or defraud creditors. 

This record fully bears out what trial counsel for Boone 
said of his client in the opening statement (R. 27A): 

He is a man who borrowed money when he needed 
it, from a friend. He did the thing that was the 
honest and honorable thing, and he tried to pay the 
monev back and could not do it, and he conveved title 
to the property when there was no equity in the 
property, and the man who lent him the money ac¬ 
cepted it. 
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Fairly appraised, this case is susceptible of no other 
interpretation. 


CONCLUSION 

For the foregoing reasons, the judgment below should 
be reversed with directions to dismiss the bill, and, in 
view of the remarriage of the appellee Martha Lightner 
Boone and the waiver of her dower right (R. 90A-91A; 
see Fdg. 10, R. 23A-24A), with a further direction to 
grant the prayers of the counterclaim. 

Respectfully submitted, 

Frederick Bernays Wiener, 
820 Woodward Building, 
Washington 5, D. C., 
Attorney for the Appellant. 

December 1949. 






No. 10,430 

REPLY BRIEF FOR APPELLANT 


Uititpii States (Court of Apppalfl 

For the District of Columbia Circuit 


Daniel F. Boone. 


^.ppellant, 


v. 

Martha Lightner Boone, Theodore A. Lightner, 
Clarence M. Lightner, Alice Lightner Hoff, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeals 
For the f 

District of Columbia Circuit 

FILED APR 6 1950 



i 

j 

i 

I 

| 

Frederick Bern ays Wiener, 
820 Wloodward Building, 
Washington 5, D. C., 
Attorney for Appellant . 


WlUtON - EPCS PRINTING Co. - RE 6003 - WASHINGTON I. D. C. 


I 

! 

i 











INDEX 


PAGE 


1. The judgment below must be reversed because 

there is no showing of the grantor’s insolvency at 
the time the conveyances in question were made .... 2 

2. The judgment below must be reversed because 
there is no convincing showing that appellees were 
creditors of the grantor when the conveyances here 

in question were made . 2 

3. The judgment below must be reversed because it 
disregards the rule that a conveyance must be sus¬ 
tained when the record discloses a legitimate trans¬ 
action entirely consistent with an honest purpose.. 3 

4. The judgment must be reversed because it erro¬ 

neously shifted the burden of proof to the defend- 
ants-appellants . 4 

5. Appellees do not meet the contentions that the find¬ 

ings below are not supported by any evidence, but 
instead resort to innuendoes and unjustified infer¬ 
ences . 6 

6. Appellees ’ brief is replete with inaccurate and mis¬ 
leading statements. 8 

Conclusion . 11 

AUTHORITIES 

Cases: 

Boone v. Boone, 82 U. S. App. D. C. 38, 160 F. 2d 13, 

certiorari denied, 332 U. S. 766 .'. 9 

Boone v. Lightner, 319 U. S. 561. 8 

Capitol Dress Mfg. Co. v. Moran, 65 App. D. C. 400, 

84 F. 2d 253 . 2 

Clark v. Krause, 13 D. C. (2 Mack.) 559 . 3, 5 

Droop v. Ridenour, 11 App. D. C. 224.3, 4 

Hannan v. Hardee, 63 App. D. C. 76, 69 F. 2d 394. 3 

Hess v. Horton, 2 App. D. C. 81 . 2 

McDaniel v. Parish, 4 App. D. C. 213.4, 5 

MerUlat v. Hensey, 32 App. D. C. 64, affirmed, 221 U. S. 

333 3 

Snider v. Kelly, 77 U. S. App. D. C. 363, 135 F. 2d 
817, certiorari denied, 320 U. S. 764. 4 





















United States ffionrt of Appeals 

For the District of Columbia Circuit 


No. 10,430 


Daniel F. Boone, Appelkmt, 
v. 

Martha Lightner Boone, Theodore A. Lightner, 
Clarence M. Lightner, Alice Lightner Hoff, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


The failure of appellees to meet or even to deal with 
the basic issues raised by appellant on this appeal, and 
the numerous inaccurate, unfair, and misleading asser¬ 
tions contained in their brief, imperatively require the 
filing of this reply brief. 



2 


1. The judgment below must be reversed because there 
is no showing of the grantor’s insolvency at the time 

the conveyances in question were made. 

The appellant Boone, grantor herein, pointed out in his 
original brief (herinafter cited as Boone Br.), p. 21, that 
there was not a particle of evidence showing that he was 
insolvent when the conveyances here in question were 
made, nor that execution was ever issued on the two 
District of Columbia judgments on which appellees rely 
(R. 47A-48A), nor that any execution issued on such judg¬ 
ments was returned marked nulla bona. Appellees do not 
contend to the contrary. It follows that the judgment 
below must be reversed for failure to establish this essen¬ 
tial element. Cf. Capitol Dress Mfg. Co. v. Moran., 65 App. 
D. C. 400, 84 F. 2d 253 (no showing of insolvency); Hess 
v. Horton, 2 App. D. C. 81 (no showing of lack of assets 
in jurisdiction of grantor). 

2. The judgment below must be reversed because there 
is no convincing showing that appellees were cred¬ 
itors of the grantor when the conveyances here in 
question were made. 

This appellant said in his original brief (Boone Br. 23) 
that— 

It may be ventured with some assurance that, so far 
as the reported cases indicate, no more doubtful and 
tardy judgment has ever been relied upon by judg¬ 
ment creditors in the District of Columbia as a basis 
for setting aside contemporaneously recorded convey¬ 
ances. 

That assertion was based on the circumstance that the 
first North Carolina judgment was on appeal when the two 
conveyances here in question were made, that the appellant 
Boone’s claims against his creditors exceeded their claims 
against him (R. 46A, 47A), that the North Carolina judg¬ 
ment w*as reviewed on certiorari by the Supreme Court 
of the United States, and that it did not ripen into a Dis¬ 
trict of Columbia judgment until late in 1945 and was not 
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finally affirmed until 1947. That assertion was also based 
on the circumstance that, as indicated (Boone Br. 23), 
Boone’s defenses, both in North Carolina and in the Dis¬ 
trict of Columbia, had substance; and that the second 
North Carolina judgment was not rendered until after the 
deed of trust herein had been executed, nor was that judg¬ 
ment transformed into a District of Columbia judgment 
until 1946. 

Appellees do not challenge the assertion just quoted. 
But they seem to recognize its force, because in their Coun¬ 
terstatement of the Case (Appellees’ Br. 2), they speak 
only of “judgments”, and give the dates of only the North 
Carolina proceedings. They do not give the dates of the 
District of Columbia judgments. Indeed, in that “Coun¬ 
terstatement” they do not even indicate that the “judg¬ 
ments” on which they rely were entered in a foreign juris¬ 
diction. 

It follows that, as was pointed out before (Boone Br. 
23), “appellees have not established by final judgments 
that they were creditors of Boone when the conveyances 
here in question were made”, in consequence of which they 
have at most proved a preference; and in the District of 
Columbia a conveyance that simply prefers one creditor 
will not be set aside at the suit of other creditors. Hamurn 
v. Hardee, 63 App. D. C. 76, 69 F. 2d 394; MerMcet v. 
Hensey, 32 App. D. C. 64, affirmed, 221 U. S. 333; Droop v. 
Ridenour, 11 App. D. C. 224; Clark v. Krause, 13 D. C. (2 
Mack.) 559. For this reason, also, the judgment below is 
erroneous and must be reversed. 

3. The judgment below must be reversed because it dis¬ 
regards the rule that a conveyance must be sustained 
when the record discloses a legitimate transaction en¬ 
tirely consistent with an honest purpose. 

It is the law in the District of Columbia, whenever a 
transaction is attacked as being in fraud of creditors, that, 
when it appears “from all the facts and circumstances 
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surrounding the case, that the acts of the parties are con¬ 
sistent with an honest purpose, then it is not an inevitable 
consequence that the conveyance will hinder, delay or de¬ 
fraud creditors, and the court should find accordingly.” 
Snider v. Kelli/, 77 U. S. App. D. C. 363, 364, 135 F. 2d 
SI7, SIS. certiorari denied, 320 U. S. 764, and cases there 
cited. And it is likewise the law in the District of Co¬ 
lumbia that, even when the circumstances appear sus¬ 
picious, *‘if the form and design of the transaction assailed 
may lx* traced to an honest and legitimate source equally 
as to a corrupt and fraudulent one, the former should in 
ail cases be preferred.” McDaniel v. Parish, 4 App. D. C. 
213, 216. 

In this case, as the appellant Boone has pointed out 
(Boor.o Br. 30), the circumstances, fairly viewed, are not 
even suspicious: the conveyances in question were each 
recorded on the day of execution, there was no substantial 
disparity between the price paid and the value of the 
property conveyed, the transactions were not within a 
family or between husband and wife, but were carried on 
at arms' length between two officers of the Army, and the 
original indebtedness was incurred before there was a 
judgment against Boone anywhere. Appellees ask a vast 
number of rhetorical questions (Appellees’ Br. 11, 13, 14, 
15, 17) designed to suggest infirmities and contradictions 
in the evidence adduced, but this is far from meeting the 
rigid standards of proof on which this Court has always 
insisted whenever an attempt is made to set aside a convey¬ 
ance as being in fraud of creditors. Droop v. Ridenour , 
11 App. D. C. 224; McDaniel v. Parish, 4 App. D. C. 213. 
Suspicion is not proof. Id., at 222. 

4. The judgment must be reversed because it errone¬ 
ously shifted the burden of proof to the defendants- 
appellants. 

A basic infirmity in the judgment below, and in appellees’ 
arguments here, is that both improperly shift the burden 
of proof to the defendants below, appellants here. 
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At a number of points, appellees’ case rests on the failure 
of appellants to produce negative evidence. E. g., appel¬ 
lees point out that (Br. 8) the attorney who drew the deed 
of Oct. 27, 1942 (PI. Ex. 3, R. 147A-149A) was not called 
as a witness; that it follows from Mrs. Wynne’s failure to 
testify (Br. 9) “that the inference was that she would not 
support the version given by Boone”; that (Br. 10) a 
receipt was not produced; that (Br. 12) a notary was not 
called as a witness; that (Br. 14) Colonel Wynne did not 
elaborate as to his outside sources of income; and the like. 

These arguments assume, as the court below appears to 
have done, that the burden was on the defendants to prove 
their bona fides. But the law is otherwise. As was pointed 
out at some length (Boone Br. 26-28, and cases there cited), 
where plaintiffs have failed to produce affirmative evidence 
of a fact essential to their case, the defendants’ failure to 
negative that fact does not give rise to any inference 
against them. And this Court has specifically so held in 
cases involving alleged fraudulent conveyances. In Mc¬ 
Daniel v. Parish, 4 App. D. C. 213, it was held that the 
failure of the grantor to testify did not have the effect of 
impeaching the testimony of the grantee. And in Clark 
v. Krause, 13 D. C. (2 Mack.) 559, 568-569, it was ruled 
that, where the charge of fraud was unsupported by the 
testimony of a single witness for the plaintiff, unfavorable 
inferences could not be drawn from the failure of the 
defendant to explain circumstances of alleged suspicion. 

The judgment below is erroneous because, ignoring these 
authorities, it permitted a shift in the burden of proof, a 
step particularly improper where, as here, fraud is alleged, 
and where the complaining parties are held to rigid stand¬ 
ards of proof. Appellees do not attempt to meet the 
authorities cited and discussed by this appellant (Boone 
Br. 26-28). They answer the applicable cases with silence 
—and compound the error committed below by reasserting 
the incorrect standards there applied. 
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5. Appellees do not meet the contentions that the find¬ 
ings below are not supported by any evidence, but 
instead resort to innuendoes and unjustified infer¬ 
ences. 

Appellants argued at some length that the findings below 
were “clearly erroneous” within Rule 52(a), F. R. Civ. 
P., because unsupported by any evidence, and this appellant 
devoted tlie major portion of his brief (Boone Br. 13-29) 
to a step-by-step analysis of the record which showed that 
there was a complete lack of evidence to support the basic 
findings of the district court that (Br. 14-17) the deed of 
trust was executed without consideration, that (Br. 17-20) 
Boone was not indebted to the Wynnes, that (Br. 20-25) 
the deed of trust and the conveyance were executed and 
recorded with intent to hinder, etc., creditors, or that (Br. 
25-29) the Wynnes’ had knowledge of Boone’s “intent.” 

Appellees do not meet these precisely documented con¬ 
tentions. Instead, they take refuge in assertions to the 
contrary (Br. 16-17), made (understanding^ enough) with¬ 
out record references, and they indulge in innuendoes and 
unjustified inferences. In this respect, appellees’ brief 
reflects only too accurately the basis of the judgment below. 

A characteristic example relates to the creation of the 
original indebtedness in December 1941, which was evi¬ 
denced by a check and a note (Wynne Ex. 3 (not printed); 
Wynne Ex. 1, R. 154A-1), and which is set out with com¬ 
plete record references at Boone Br. 14. Appellees ques¬ 
tion the transaction because of the interest rate, because of 
the collateral, and because Boone cashed the check (Br. 11). 
They ask, “Was the transaction really legitimate?”, and 
“Was Boone paying expenses of his pending litigation in 
cash?” Appellees do their utmost to impeach the trans¬ 
action by innuendoes, but they do not show, what they must 
in order to succeed, that there is any evidence whatsoever 
in this record to support the district court’s finding (Fdg. 
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7, R. 23A) that in June 1942 Col. Wynne was not indebted 
to Boone in any sum. And even their innuendoes fall short 
of the mark for the reason that the original indebtedness, in 
December 1941, was incurred prior to the date of the North 
Carolina judgments, which were entered, respectively, in 
May and October 1942 (R. 154A-162A, 164A-176A). 

We say, this is a “characteristic example”, because it 
'illustrates how the findings in this case rest on no evidence 
but solely on perverse suspicion unsupported even by the 
chronology of events. 

Some of appellees’ other inferences, as has been shown 
(supra, pp. 4-5), rest on the mistaken notion that the 
burden was on defendants-appellants to disprove what the 
law required plaintiffs-appellees to prove. Others, such 
as the contention (Br. 18) that the Wynnes must have 
known about Boone’s non-custody litigation in North Caro¬ 
lina are affirmatively disproved by every bit of testimony 
on the point in the record (R. 84A, 104A, 113A). Still 
others, as for instance the argument (Br. 17) that it is 
inconceivable that Boone did not tell his children’s govern¬ 
ess about his dealings with the Wynnes, are obviously 
fashioned out of the thin air of improbability. And, finally, 
appellees’ brief contains assertions which descend to 
argument-bv-smear. 

(i) Appellees point out (Br. 14-15) that about three- 
quarters of the deposits in the Wynnes’ joint bank account 
were from sources other than the husband’s pay. Colonel 
Wynne testified, under cross-examination by appellees’ 
counsel, that his Army pay was not his sole source of in¬ 
come (R. 105A). That being so, it hardly lies m counse s 
mouth now to criticize this witness (Br. 14) because he 
“did not further elaborate.” But, of course, the vicious¬ 
ness of the argument lies in its completely unwarranted 
innuendo of impropriety in the source of the outside 
income. 
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(ii) Appellees (Br. 7) quote from the opinion of the 
Supreme Court in the case in which judgment went against 
Boone by default ( Boone v. LighPner, 319 U. S. 561) and 
repeat (Br. 11) a reference to “litigious strategy.’’ Ap¬ 
parently the contention is because a man loses one case he 
must be presumed to be a defaulter in every subsequent 
case. If such a theory is well founded, then it explains 
fully the ratio decidendi of the judgment below—and cer¬ 
tainly that judgment can be supported by no other reason¬ 
ing. But we had supposed the law to be otherwise, and 
assuredly appellees do not cite any authorities in support 
of their argument ad- homin-em. 

The two instances just cited are sufficient to indicate the 
level on which appellees feel that they must pitch their 
contentions in order to support the judgment below. 

6. Appellees’ brief is replete with inaccurate and mis¬ 
leading statements. 

But appellees go further; they resort to statements at 
complete variance with the record, and to other statements 
which are thoroughly misleading. 

(i) Appellees’ statement, Br. 2: “Wynne was instru¬ 
mental in obtaining an assignment of duty for Boone in 
Washington. (Joint App. 103).” 

The fact. R. 103A: “Question [By Mr. Denit]. Did you 
or did you not make such recommendations? Answer 
[Col. Wynne]. I cannot state definitely.” 

(ii) Appellees’ statement, Br. 9: “She [Mrs. Wynne] 
was not called as a witness. Her absence, or failure to 
take her deposition, was not explained.” 

The fact, R. 98A, 101A-102A: Mrs. Wynne was not pres¬ 
ent at the trial because of poor health, and the taking of 
an earlier deposition had been objected to because of defec¬ 
tive service. 
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(iii) Appellees’ statement, Br. 18: “He [Boone] knew 
how to hide assets. Three automobiles were registered in 
other people’s names (Joint App. 79, 80, 154a-8 to 11).” 

The fact, R. 154A-8, 154A-10, and Wynne Ex. 18 (not 
printed): The certificates of title in the record show a 
Packard, a Chevrolet, and a Lincoln-Zephvr, all registered 
in Boone’s name. 

(iv) Appellees’ statement, Br. IS: “When this case 
was tried he [Boone] had not paid anything on account 
of these .judgments.” 

The fact, R. 45A-47A, 60A-61A, 172A-175A: One judg¬ 
ment was satisfied, in part, through attachment and levy 
upon a farm owned by Boone in North Carolina, worth 
$3555, and Boone received no part of the proceeds. 

(v) Appellees’ statement, Br. 2: “At the trial, how¬ 
ever, it was not seriously disputed that the plaintiffs held 
judgments against Boone, which arose out of three separate 
actions for breach of trust. The first two actions were 
commenced in October 1940, and resulted in a judgment 
entered October 12, 1942, (Joint App. 165) and which was 
modified January 27, 1943. (Joint App. 174-175) The 
third action was commenced in June 1941, and resulted in 
a judgment entered May 26, 1942, (Joint App. 154), which 
was reviewed twice and became final June 7, 1943. (Joint 
App. 27, 28) 

Appellees fail to state that these were North Carolina 
judgments only, and that the District of Columbia judg¬ 
ments on which they necessarily rely here were not entered 
until December 18, 1945, and March 14, 1946, respectively 
(R. 163A-164A, and see Boone v. Boone, 82 U. S. App. D. C. 
38,160 F. 2d 13 (Feb. 17,1947), certiorari denied, 332 IT. S. 
766 (Oct. 13, 1947); R. 176A-177A). 

(vi) Appellees’ statement, Br. 8: “On July 21, 1942, 
the Trustees executed a release of this trust, in which they 
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recited ‘the indebtedness secured thereby having been paid 
and satisfied and marked cancelled and paid’.” 

AppeUees foil to state that the July 21,1942, release was 
never delivered (R. 61A-66A, 129A-131A). 

(vii) Appellees’ statement, Br. 10: “No written evi¬ 
dence of their alleged arrangement [between Boone and 
Col. Wynne as to occupancy] was produced.” 

Appellees fail to state that the terms of the arrangement 
as to occupancy were very specifically testified to in the 
record (R. 95A, quoted at Boone Br. 5). 

(viii) Appellees’ statement, Br. 15: “Wynne was ex¬ 
amined about his deposits before the adjournment of the 
court on Friday for the weekend recess. When the trial 
was resumed, lie testified that he had refreshed his memory 
as to the source of the deposits, and his recollection was 
that from the sale of liquor and household goods, he had 
realized ‘well in excess of $1,000’. (Joint App. 131, 134) 
He did not disclose how he had refreshed his recollection, 
nor did he produce any memoranda or books in support of 
his * ref reslied recollection’.” 

Appellees fail to state that when the trial resumed 
Colonel Wynne produced two disinterested witnesses who 
testified to his sales of personal property and w’ho had 
themselves purchased some of it (R. 134A-135A, 137A- 
139A). 

Only by techniques such as those which have been here 
exposed can the judgment below be supported. The facts 
do not support it; and under the rules of law heretofore 
laid down by this Court it cannot be supported either. 
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CONCLUSION 

For the foregoing additional reasons, the judgment below 
should be reversed, with directions to dismiss the bill and 
(see Boone Br. 31) with a further direction to grant the 
prayers of the counterclaim. 

Respectfully submitted. 

Frederick Berk ays Wiener, 

S20 Woodward Building, 
Washington 5, D. C., 

Attorney for the Appelkmt. 


April 1950. 
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302 Filed Oct 22 1946 Charles E. Stewart, Clerk 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
L MARTHA LIGHTNER BOONE, Individually and as 
Trustee for Martha Penelope Boone, a minor, Tryon, 
North Carolina 

2. THEODORE A. LIGHTNER, 325 East 57th Street, 
New York, New York, 

3. CLARENCE M. LIGHTNER, 216y 2 East Choctaw 
Street, McAlester, Oklahoma, 

4. ALICE LIGHTNER HOPF, 136 West 16th Street, 
New York, New York, 

Plaintiffs, 


—vs— 

1. JESSIE V. WYNNE, 2116 North Nottingham Street, 
Arlington, Virginia 

2. SEYMOUR H. ROWLAND, Address Unknown, 

3. DANIEL F. BOONE, 7930 16th Street, N. W., Wash¬ 
ington, D. C. 

4. GEORGE C. WYNNE, 2116 North Nottingham Street, 
Arlington, Virginia, 

Defendants . 


Civil Action No. 37362 

COMPLAINT TO SET ASIDE CONVEYANCE, ESTAB¬ 
LISH LIEN OF JUDGMENT, AND FORECLOSURE 

1. This Honorable Court has jurisdiction of this cause 
pursuant to Title 11, Section 306 of the District of Co¬ 
lumbia Cede (1940). The amount in controversy is in 
excess of Three thousand ($3,000.00) dollars. 

2. On, to wit, the 18th day of December, 1945, in Civil 
Action No. 28,208, in this Honorable Court, the plaintiff, 
Martha Lightner Boone, as Trustee for Martha Penelope 
Boone, a minor, recovered judgment against the de¬ 
fendant, Daniel F. Boone, in the sum of Eleven 




3 A 


303 thousand four hundred ninety dollars and fifty-six 
cents ($11,490.56), with interest thereon from tjhe 
26th day of May, 1942, together with costs amounting to 
One hundred ($100.00) dollars, besides the costs of said 
Civil Action No. 28,208. Said judgment remains unpaid 
and unsatisfied and, although an appeal therefrom has 
been noted, said judgment has not been stayed, reversed, 
modified or superseded. 

3. On, to wit, the 14th day of March, 1946, the plain¬ 
tiffs, Theodore A. Lightner, Clarence M. Lightner, Alice 
Lightner Hopf, and Martha Lightner Boone, in Civil fic¬ 
tion No. 31,477 in this Honorable Court, recovered judg¬ 
ment against the defendant, Daniel F. Boone, for the sum 
of Three thousand two hundred seventy dollars and sixty- 
three cents ($3,270.63) with interest from the 5th day fc>f 
May, 1943, together with costs amounting to Four hundred 
ninety-three dollars and twenty-two cents ($493.22), Re¬ 
sides the costs of said Civil Action No. 31,477. Said judg¬ 
ment remains unpaid and unsatisfied, and has not been 
appealed. 

4. On, to wit, the 21st day of August, 1941, the c^e- 
fendant, Daniel F. Boone, acquired title to Lot 41, now 
known for purposes of taxation as Lot 821, in Square 2747, 
improved by the premises at 7930 Sixteenth Street, North¬ 
west, in the City of Washington, District of Columbia, 
by deed recorded in Liber 7659 at Folio 437 among the 
land records of the District of Columbia, in which said 
deed Matthew X. Stone and Dorothy C. Stone, his wife, 
were named as grantors, the title acquired by the said 
Daniel F. Boone being subject of record to a deed of 
trust executed by the said Matthew X. Stone and Dorothy 
C. Stone to Henry P. Blair and Allen C. Clark, Trustees, 
to secure the Equitable Life Insurance Company upon 
indebtedness in the amount of Ten thousand ($10,000.( 
dollars payable at the rate of Sixty-three dollars and thii 
cents ($63.30) per month, recorded among the land records 
of the District of Columbia in Liber 7659 at Folio 431, 



4 A 


and being also subject to a deed of trust dated the 21st 
day of August, 1941, from the defendant, Daniel F. 

Boone, to Harry J. Kane, Jr., and Charles E. Marsh, 
304 Trustees, to secure an indebtedness of the said Dan¬ 
iel F. Boone to the said Matthew X. Stone and 
Dorothy C. Stone in the sum of Four thousand eight hun¬ 
dred twenty-six ($4,826.00) dollars payable Forty-eight 
dollars and twenty-six cents ($48.26) per month, the same 
being recorded among the land records of the District of 
Columbia in Liber 7659 at Folio 439. 

5. On, to wit, the 29th day of June, 1942, the defendant, 
Daniel F. Boone, conveyed the property aforesaid by deed 
recorded among the land records of the District of Co¬ 
lumbia in Liber 7767 at Folio 509 to the defendants, Jessie 
V. Wynne and Seymour H. Rowland, Trustees, to secure 
the defendant, George C. Wynne, in the alleged sum of 
Two thousand five hundred ($2500.00) dollars, therein 
described as deferred purchase money, payable Twenty- 
five ($25.00) dollars per month; and on, to wit, the 27th 
day of October, 1942, the defendant, Daniel F. Boone, 
conveyed the property aforesaid to the defendant, Jessie 
V. Wynne, by deed recorded among the land records of 
the District of Columbia in Liber 7805 at Folio 395 for a 
purported consideration of Ten ($10.00) dollars and there¬ 
after the same deed from the said defendant, Daniel F. 
Boone, to the defendant, Jessie V. Wynne, was recorded 
again among the land records of the District of Columbia 
in Liber 7814 at Folio 434. 

6. The conveyances set forth in the next preceding 
paragraph hereof, that is, the conveyance of the property 
aforesaid from the defendant, Daniel F. Boone, to the de¬ 
fendants, Jessie V. Wynne and Seymour H. Rowland, Trus¬ 
tees, and the conveyance of the property aforesaid from 
the defendant, Daniel F. Boone, to the defendant, Jessie 
V. Wynne, are without consideration, or without adequate 
consideration, and were made, executed and delivered by 
the defendant, Daniel F. Boone, while proceedings were 
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pending in the State of North Carolina which resulted in 
the judgments upon which this action is based, and were 
for the purpose of preventing creditors of the said Daniel 
F. Boone, that is, the plaintiffs herein, from having 
305 satisfaction of their claims, in part or in whole, out 
of the property aforesaid, and in fraud of the rights 
•of the plaintiffs. 

WHEREFORE, the premises considered, the plaintiff^ 
demand judgment: 

(1) That the deed of trust of the defendant, Daniel F. 
Boone, to the defendants, Jessie V. Wynne and Seymour 
H. Rowland, Trustees, hereinabove described, be set aside 
and held for naught. 

(2) That the deed or deeds from the defendant, Daniel 
F. Boone, to the defendant, Jessie V. Wynne, hereinabove 
described, be set aside and held for naught. 

(3) That the judgments of the plaintiffs, hereinabove 
described, be declared to be valid and subsisting liens 
against Lot 41, now known for taxation purposes as. Lot 
821 in Square 2747, improved by the premises at 793C* 
Sixteenth Street, Northwest, in the City of Washington, 
District of Columbia, effective as of the -date the same 
were entered. 

(4) That the judgment liens of the plaintiffs as herein 
decreed and established may be foreclosed, the property 
aforesaid sold as this Honorable Court may direct, and 
the proceeds of sale applied in satisfaction or on account 
of said liens. 

(5) That the rights and liabilities of the several parties 
hereto be declared and stated by the decree or judgment 
of this Honorable Court. 

(6) And for such other and further relief as to the 
Court shall seem meet and proper. 

BRANDENBURG AND BRANDENBURG 
By /s/ Louis M. Denit 
Attorneys for the Plaintiffs 
719 Fifteenth Street, N. W. 
Washington 5, D. C. 



6 A 


* • • • 

308 Filed Nov 27 1946 Charles E. Stewart, Clerk 

Answer of Defendant , Darnel F. Boone 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted against this defendant. 

Second Defense 

1. The allegations of paragraph 1 of the complaint 
are admitted. 

2 & 3. The allegations contained in paragraphs 2 and 
3 of the complaint refer to alleged official records of this 
conrt and this defendant is without sufficient knowledge 
or information to either admit or deny same, and there¬ 
fore calls for strict proof. 

4 & 5. This defendant is without sufficient knowledge 
or information to form a belief as to the truth or the un¬ 
truth of the allegations contained in paragraphs 4 and 5 
of the complaint and as they refer to alleged official rec¬ 
ords this defendant demands strict proof. 

6. Each and every allegation of paragraph 6 of the 
complsiint is denied. 

This defendant, having fully answered the complaint, 
demands that the same may be dismissed, and that he re¬ 
cover his costs. 

/s/ Bichard E. Wellford 
Bichard E. Wellford 
14271 Street, N. W. 

Attorney for defendant, 
Daniel F. Boone. 

• * • • 

311 Filed Apr 3 1947 Charles E. Stewart, Clerk 

Amended Answer and Counterclaim of Defendants 
Jessie V. Wynne and George C. Wynne 

With leave of Court first had and obtained, Defendants 
No. 1, Jessie V. Wynne, and No. 4, George C. Wynne, file 



this, their amended answer to the Complaint herein alnd 
Counterclaim, and state as follows: 

First Defense 

The Complaint fails to state a claim upon which relief 
against these defendants can be granted. 

Second Defense 

L The allegations of Paragraph 1 of the Complaint 
are admitted. 

2. 3. These defendants aver that they are without suf¬ 
ficient information to form a belief as to the truth or fin- 
truth of the allegations of Paragraphs 2 and 3 of the 
Complaint, and they, therefore, demand strict proof 
thereof. 

4. 5. The allegations of Paragraphs 4 and 5 of t ie 
Complaint are admitted. 

6. Paragraph 6 of the Complaint is denied, each aijid 
every allegation therein contained and the whole 
thereof. 


312 Counterclaim 

1. At all the times hereinafter mentioned defend¬ 
ant No. 3, Daniel F. Boone, and plaintiff No. 1, Martha 
Lightner Boone, were and now are husband and wife. 
On or about the 30th day of September, 1939, said Daniel 
F. Boone and Martha Lightner Boone entered into a Sepa¬ 
ration Agreement or Deed of Separation, bearing said datje, 
which was filed for registration and registered in tijie 
Office of the Register of Deeds of the County of Forsyth, 
State of North Carolina, on the 24th day of June, 1941, 
and thereafter was duly recorded among the land records 
of the District of Columbia on the 28th day of October, 
1942 in Liber No. 7805 at folio 594. In and by the said 
separation agreement the said Martha Lightner Boonp, 
Plaintiff No. 1 in this action, for value received, released 
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and quitclaimed nnto said Daniel F. Boone all her right 
in any property which said Daniel F. Boone, Defendant 
No. 3 in this action, then owned cr which he might there¬ 
after acquire, including the right of dower, and agreed 
that he might and could convey good title to any such prop¬ 
erty, real or personal, without her joinder in any instru¬ 
ment of conveyance, with the same effect, so far as her 
right or interest therein might be, as if she had so joined 
therein. 

2. Defendants No. 4, George C. Wynne, and No. 1, 
Jessie V. Wynne, at all times herein mentioned were and 
now are husband and wife. Prior to and during the month 
of June, 1942, said Daniel F. Boone, Defendant No. 3 here¬ 
in, was the owner of property described as a part of Lot 41 
in Square 2747 in the subdivision made by MDDC Realty, 
Inc., and others, as per plat recorded in Liber 108 at 
folio 195 of the Records of the Office of the Surveyor of 
the District of Columbia, improved by premises No. 7930 
Sixteenth Street, Northwest, Washington, District of Co¬ 
lumbia, said property being designated on the Records 
of the Assessor of the District of Columbia for assessment 
and taxation purposes as Lot 821 in Square 2747, the said 
property then being incumbered by two deeds of trust, 
namely, a first deed of trust in the principal sum of 
$10,000.00, recorded among the land records of the 
District of Columbia on August 30, 1941, in Liber 
313 No. 7659 at folio 431, and a second deed of trust 
in the principal sum of $4,825.00, recorded among 
the land records of the District cf Columbia on August 
30, 1941, in Liber No. 7659 at folio 439. At the same time, 
namely; in June, 1942, the said Daniel F. Boone was in¬ 
debted to defendant George C. Wynne in the sum of 
$2,500.00, for money loaned, said loan being secured by 
a third deed of trust on said property dated June 29,1942, 
and recorded among the land records of the District of 
Columbia on the 29th day of June, 1942, in Liber No. 7767 
at folio 509. 
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About the mcnth of July, 1942, said George C. Wynne 
requested that said defendant, Daniel F. Boone, pay said 
indebtedness in full, or, if that was not possible, to convey 
the said property by deed to Mrs. Wynne, defendant No. 1 
herein, in satisfaction of said indebtedness. Being unable 
to pay said indebtedness, said defendant Daniel F. Boone, 
by deed, dated the 27th day of October, 1942, and recorded 
among the land records of the District of Columbia in Liber 
No. 7814 at folio 434, conveyed all his right, title and in¬ 
terest in and to said property to Jessie V. Wynne, de¬ 
fendant No. 1 herein, in satisfaction of his said indebted¬ 
ness to defendant George C. Wynne. 

3. During the early part of the year 1946 Defendants 
Jessie V. Wynne and George C. Wynne, sought to in¬ 
crease the first deed of trust secured on said property to 
$15,000.00, in order that they might pay off the second 
deed of trust therecn in full, and arranged with the Equi¬ 
table Life Insurance Company, a corporation, the party 
secured by said first deed of trust in the sum of $10,000.00, 
for the loan of the necessary funds secured by a new fii^st 
deed of trust on said property in the sum of $15,000.00, 4s 
aforesaid. As a condition to making said loan, said Equi¬ 
table Life Insurance Company required a certificate or a 
so-called preliminary letter from a reputable title compa4y 
certifying that the title to said property is good of record 
in fee simple in Jessie V. Wynne, defendant No. 1 herein. 
Accordingly, an application was made to the District Title 
Insurance Company of Washington, D. C., and later t° 
the Real Estate and Columbia Title Insurance Companies 
of said District for such certificate or preliminary letter. 
Each of said title insurance companies furnished a so-called 
preliminary letter, certifying, respectively, that the title 
to said property had been examined and that it is 
314 “good, according to the records, in fee simple in 
JESSIE V. WYNNE, subject to an agreement be¬ 
tween Martha Lightner Boone and Daniel F. Boone, dated 
September 30th, 1939 and recorded October 28th, 1942 iii 
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Liber 7805 at folio 594 of the Land Records of the District 
of Columbia” and that said title has been found to be 
*‘ good according to the record in fee simple, in JESSIE 
V. Wynne, subject to • • • dower interest if any, in favor 
of the wife of Daniel F. Boone, former owner”, and also 
subject to the deeds of trust referred to above, unpaid 
taxes and assessments, if any, and building and zoning 
regulations. 

4. These defendants further say that plaintiff No. 1, 
Martha Lightner Boone, by reason and because of the sepa¬ 
ration agreement or deed of separation heretofore men¬ 
tioned herein, surrendered, relinquished, and gave up all 
her right, title and interest in and to said real property, 
and now has no right, title or interest therein, but that, 
by reason of her being the wife of said Daniel F. Boone, 
Defendant No. 3 herein, the title insurance companies of 
the District of Columbia refuse to issue a certificate of 
title or a preliminary letter for said property, certifying 
that the title is good in fee simple in Jessie V. Wynne, 
the defendant No. 1 herein, without mentioning the possible 
dower right of plaintiff No. 1, Martha Lightner Boone, in 
the manner aforesaid, and that, therefore, there is a cloud 
on the title to said property preventing said Jessie V. 
Wynne and George C. Wynne, her husband, from convey¬ 
ing the same in fee simple or otherwise, free and clear of 
such cloud. 

5. Defendants Jessie V. Wynne and George C. Wynne 
further say that the judgments described in paragraphs 2 
and 3 of the Complaint herein constitute further possible 
clouds upon the title of these defendants to said real prop¬ 
erty, although none of the plaintiffs herein, including plain¬ 
tiff No. 1, has any right, title or interest whatever in or 
to said real property. 

WHEREFORE, defendants Nos. 1 and 4 pray as fol¬ 
lows: 

1. That the complanit herein be dismissed as to them. 
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2. That the plaintiffs take nothing from these defend¬ 
ants by their action herein. 

315 3. That this Court enter a judgment herein de¬ 
claring and adjudging that Jessie V. Wynne is the 

owner in fee simple of said real property, free and clear 
of any right, title or interest by or on behalf of plaintiffs! 
or any of them, and particularly of plaintiff No. 1, Martha 
Lightner Boone, subject only to valid encumbrances of 
record, taxes and assessments, if any, and zoning and 
building regulations, and declaring and adjudging also that 
the judgments mentioned and referred to in paragraphs 2 
and 3 of the Complaint herein do not constitute clouds 
upon the title of the defendant Jessie V. Wynne in an4 
to said property, but that her title is free and clear of 
any such clouds. 

4. That these defendants recover of and from the plain¬ 
tiffs their costs and disbursements herein. 

5. For such other and further relief as to the Court 
may seem just and proper. 

/s/ Richard L. Merrick, 

RICHARD L. MERRICK, 

640 Woodward Bldg., 
Washington 5, D. C., 

Attorney for Defendants 
Nos. 1 and 4. 

• • • • 

316 Filed Apr 17 1947 Charles E. Stewart, Clerk 

Reply to Cownterclaim 

Comes now the plaintiff, Martha Lightner Boone, and 
for reply to the counterclaim of the defendants, Jessie V. 
Wynne and George C. Wynne, herein, respectfully states 
to this Honorable Court as follows: 

1. The averments of paragraph 1 of the counterclaim 
are admitted, except that this plaintiff denies that the 
alleged separation agreement executed on or about the 
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30th day of September, 1939, has any force and effect what- j 
ever to release or quit-claim unto the defendant, Daniel L. 
Boone, any of her right or rights in the property in¬ 
volved in this cause. i 

2. This plaintiff admits that the defendants, George C. 
Wynne and Jessie V. Wynne are husband and wife, and ad¬ 
mits that prior to and during the month of June, 1942, the 
defendant, Daniel L. Boone was the owner of the prop¬ 
erty, subject of this action. This plaintiff denies all of 
the remaining averments of said paragraph and demands 
strict proof thereof. 

3. This plaintiff denies the averments of paragraph 3 1 
of the counterclaim and demands strict proof there- 

317 of, except that this plaintiff admits that the title to 
the property involved in this action is subject to 
the dower interest of this plaintiff. 

4. This plaintiff denies that by reason and because of 
the separation agreement or deed of separation described 
in the counterclaim aforesaid, that this plaintiff has sur¬ 
rendered, relinquished or given up all her right, title and 
interest in and to the property involved in this action, but 
on the contrary says that she has not surrendered, relin¬ 
quished or in anywise released her right, title and in¬ 
terest in and to said property by reason of her status 
as the wife of the defendant, Daniel L. Boone; and this 
plaintiff further says that there has been a complete failure 
of the consideration for which the aforesaid separation | 
agreement was executed, and the same is no longer valid, 
and is of no legal effect whatever, and that the same has 
been adjudged in other litigation before a court of com¬ 
petent jurisdiction between this plaintiff and the defend¬ 
ant, Daniel L. Boone. 

5. This plaintiff says that the averments of paragraph 
5 are conclusions of law, and as such require no answer. 

WHEREFORE this plaintiff prays that the counter¬ 
claim herein be dismissed and that a judgment be entered 
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herein that the deed of separation or separation agree¬ 
ment described in the counterclaim is null, void and of no 
effect, with costs to this plaintiff. 

BRANDENBURG & BRANDENBURG, 
By /s/ Thomas S. Jackson 

Attorneys for the plaintiff, 
Martha Lightner Boone. 

• • • • 

320 Filed May 26 1949 Harry M. Hull, Clerk 

Notice of Submission of Findings of Fact, 
Conclusions of Law cmj Final Judgment 

TO: 

Messrs. Brandenburg & Brandenburg, 

719 - 15th St., N. W., 

Washington 5, D. C., 

Attorneys for Plaintiffs. 

Richard E. Wellford, Esq., 

1427 Eye St., N. W., 

Washington 5, D. C., 

Attorney for defendant, 

Daniel F. Boone. 

Please take notice that the accompanying and annexed 
proposed findings of fact and conclusions of law and pro¬ 
posed final judgment will be submitted to Judge F. Dickin¬ 
son Letts, in his Chambers, Court House, Washington, 
D. C., at 10 o’clock A. M., on Thursday, May 26, 1949, 
for approval and signature. 

/s/ Richard L. Merrick 

RICHARD L. MERRICK, 

1025 Vermont Ave., N. W., 
Washington 5, D. C. 
Attorney for Defendants, 
Jessie V. Wynne and 
George C. Wynne. 
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Certificate of Service. 

I hereby certify that service of the foregoing Notice, 
Findings of Fact and Conclusions of Law and Final Judg¬ 
ment hereto annexed, was made by leaving carbon copies 
thereof at the offices of Brandenburg and Brandenburg, 
719-15th St., N. W., Washington, D. C., and Bichard E. 
Wellford, Esq., 1427 Eye St., N. W., Washington, D. C., i 
attorneys, respectively, for plaintiffs and for defendant i 
Daniel F. Boone, this 24th day of May, 1949. 

/s/ Bichard L. Merrick 
Attorney for Defendants Wynne. 

• • • • 


321 Findings of Fact and Conclusions of Law 

This cause came on for hearing before the Court 
without a jury, upon the pleadings and evidence, and there¬ 
upon, upon consideration thereof and of the argument of 
counsel, the Court makes the following 

Findings of Fact 

1. On December 18, 1945, plaintiff, Martha Lightner i 
Boone, as Trustee for Martha Penelope Boone, a minor, 
recovered a judgment against the defendant, Daniel F. 
Boone, in Civil Action No. 28,208, in this Court, for the 
sum of $11,490.56, with interest thereon from May 26,1942, 
together with costs amounting to $100.00, besides costs in 
the action in this Court, based upon a judgment of the i 
Superior Court of Henderson County, North Carolina, 
entered May 26, 1942, in an action commenced in said i 
Superior Court of Polk County, North Carolina, on June 
21, 1941. Said judgment of this Court was affirmed by 
the United States Court of Appeals for the District of i 
Columbia on February 17, 1947, and on October 13, 1947, 
a petition for writ of certiorari to review the same was 
denied by the Supreme Court of the United States. 
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2. On March 14,1946, plaintiffs, Theodore A. Lightner, 
Clarence M. Lightner, Alice Lightner Hopf and Martha 
Lightner Boone recovered a judgment in this Conrt in 
Civil Action No. 31,477 against the defendant, Daniel F. 
Boone, individually, as Executor and Trustee of the Estate 
of Clarence A. Lightner, deceased, for the sum of $3,- 

270.63, with interest thereon from May 5, 1943, to- 
322 gether with costs amounting to $493.22, besides their 

costs in the action in this Court, based upon a 
judgment recovered by them on October 12,1942 (modified 
January 27, 1943) in the Superior Court of Polk Count; y, 
North Carolina, in an action commenced in said Court on 
October 29, 1940. Said judgment is in force and effect. 

3. On August 21,1941, the defendant, Daniel F. Boonle, 
for the purchase price cf $16,000.00, acquired title to real 
estate in the District of Columbia described as Part of 
Lot 41, now known for purposes of taxation as Lot 82jL, 
in Square 2747, improved by premises No. 7930 —16th 
Street, Northwest, also known as 7965 Orchid Streep, 
Northwest, by deed executed by Matthew X. Stone and 
Dorothy C. Stone, his wife, recorded among the land 
records of the District of Columbia in Liber 7659 at folio 
431. At the date of conveyance, as aforesaid, said prop¬ 
erty was encumbered by a deed of trust given by saijd 
Matthew X. Stone and Dorothy C. Stone to secure the 
Equitable Life Insurance Company in the sum of $10,000.00, 
represented by one promissory note, dated August 21,1941, 
bearing interest at the rate of 4^ per cent per annum, said 
note providing for monthly payments of $63.30, with the 
privilege of yearly curtail of the principal to the extent of 
25 per cent of the original trust, the entire balance being 
due and payable September 1, 1961. Said trust was re¬ 
corded among the land records of the District of Columbia 
in Liber 7659, at fclio 431. As a part of the deferred 
purchase money for said property, defendant Daniel F. 
Boone executed and delivered a deed of trust to Harry i . 
Kane, Jr. and Charles E. Marsh, Trustees, to secure sail 


Matthew X. Stone and Dorothy C. Stone in the snm of 
$4,826.00, represented by one promissory note dated Au¬ 
gust 21, 1941, bearing interest at the rate of 6 per cent 
per annum, said principal and interest payable in monthly 
installments of $48.26 each, with the privilege of making 
larger payments in any amount, on the 16th day of each 
month thereafter, commencing on the 16th day of October, 
1941, said trust being recorded among the land records 
of the District of Columbia in Liber 7659, at folio, 439. 
323 4. On December 19, 1941, Defendant Daniel F. 

Boone borrowed the sum of $1200.00 from defendant 
George C. Wynne, and on January 20, 1942, repaid the 
sum of $600.00, leaving a balance due of $600.00. There¬ 
after, on February 24,1942, the defendant Daniel F. Boone 
borrowed the further sum of $400,000 from the defendant 
George C. Wynne, which, with the sum of $600.00 already 
owing as aforesaid, made an indebtedness of $1,000.00 
owing from defendant Daniel F. Boone to defendant 
George C. Wynne. 

5. On June 29, 1942, in accordance with previous dis¬ 
cussions, the defendant Daniel F. Boone borrowed from 
the defendant George C. Wynne the further sum of $1500.00, 
which, added to the sum of $1000.00 then owing by de¬ 
fendant Daniel F. Boone to defendant George C. Wynne, 
made a total indebtedness of $2,500.00. 

6. On June 29, 1942, the defendant, Daniel F. Boone, 
conveyed the property referred to in Finding 3 above in 
trust to Jessie V. Wynne and Seymour H. Rowland, Trus¬ 
tees, to secure the defendant, George C. Wynne, in the 
sum of $2,500.00, the indebtedness referred to in Finding 
5 above, said conveyance having been recorded among the 
land records of the District of Columbia in Liber 7767 at 
Folio 509. 

7. Defendant George C. Wynne, for about thirty years, 
has been and still is an officer in the Regular Army of 
the United States. Because he was ordered to overseas 
service in a combat zone, said defendant, George C. Wynne, 
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requested defendant Daniel F. Boone, about the first part 
of July, 1942, either to repay said loan or to convey the 
title to the property above referred to in Finding No. 3 
to the defendant, Jessie V. Wynne, in satisfaction of said 
indebtedness, which the defendant Daniel F. Boone prom¬ 
ised to do. Failing in repaying said loan, defendant Daniel 
F. Boone, in satisfaction of said indebtedness, on October 
27, 1942, conveyed the fee simple title to said property 
to defendant Jessie V. Wynne, the wife of defendant 
George C. Wynne, the deed of conveyance thereof having 
been recorded among the land records of the District of 
Columbia in Liber 7805 at Folio 395, and re-recorded 
among said land records in Liber 7814 at Folio 434 on 
November 27,1942. 

324 8. Said defendant George C. Wynne left the 

United States for overseas army service on Or 
about July 11, 1942, and returned to the United States 
on or about December 24,1945. 

9. On October 27, 1942, the fair market value of saiil 
real property was $17,750.00, and there was then due on 
the first trust secured thereon the sum of $9,670.05; on 
the second trust secured thereon, the sum of $4,549.59, 
and on the third trust mentioned in Finding No. 6 above 
the sum of $2,500.00, making a total incumbrance thereof 
of $16,719.64. 

10. The indebtedness owing from the defendant Daniel 
F. Boone to the defendant George C. Wynne of $2,500.00 
on October 27, 1942, was adequate and fair consideration* 
for the deed of conveyance from the defendant Daniel F. 
Boone to the defendant Jessie V. Wynne. 

11. On April 2, 1948, the plaintiff Martha Lightner 
Boone was divorced from the defendant Daniel F. Boone 
in North Carolina, and was thereafter married to R Ben 
White. Said plaintiff Martha Lightner Boone, in open 
court through her attorneys and by a formal suggestion 
filed in this action, waived any claim of dower in and to 
the real estate involved in this action. 
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12. At the time of the making of the loans by de¬ 
fendant George C. Wynne on December 19, 1941, Febru¬ 
ary 24, 1942, and June 29, 1942, and at the time of the 
conveyance of the legal title to said property by defendant 
Daniel F. Boone to defendant Jessie V. Wynne, on October 
27, 1942, neither defendant George C. Wynne nor de¬ 
fendant Jessie V. Wynne had knowledge of the pendency 
of the legal proceedings in the courts of North Carolina 
mentioned in Findings Nos. 1 and 2 above out of which 
the judgments therein mentioned were entered in this 
Court. 

Proposed 

Conclusions of Law 

Upon the foregoing facts, the Court makes the follow¬ 
ing conclusions of law: 

1. The plaintiffs have failed to sustain the allegations 
of their complaint by clear and convincing evidence 

325 that the conveyances of June 29, 1942, and October 
27, 1942, made by the defendant Daniel F. Boone, 
were without consideration or without adequate consid¬ 
eration, or were made by the defendant Daniel F. Boone 
for the purpose and with the intent to defraud his credi¬ 
tors, including the plaintiffs. 

2. That the plaintiffs have failed to establish by com¬ 
petent evidence that at the time of the making of said 
conveyances of June 29, 1942, and October 27, 1942, the 
defendants George C. Wynne and Jessie V. Wynne, or 
either of them, had knowledge of any intent on the part 
of the defendant Daniel F. Boone to hinder, delay or de¬ 
fraud his creditors, including the plaintiffs. 

3. That the plaintiffs are not entitled to any relief 
under their complaint herein, and that the same should 
be dismissed. 

4. That the title to premises known as No. 7930 16th 
Street, Northwest, Washington, D. C., described as Part 
of Lot No. 41, now known for purposes of taxation as Lot 
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No. 821, in Square 2747, is good in fee simple in de¬ 
fendant Jessie V. Wynne, free and clear of any and all 
claims of dower by or on bebalf of plaintiff Martha 
Lightner Boone, and free and clear of any lien of the 
judgments mentioned and referred to in Findings of Fact 
Nos. 1 and 2 above. 

Dated this_day of May 1949. 


Judge. 
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Proposed, 

Final Judgment 

This cause came on to be heard at this term of Court 
upon the pleadings and evidence adduced in open Court, 
and, upon the findings of fact and conclusions of lay 

made by the Court herein, it is, by the Court, this_ 

day of May, 1949: 

ADJUDGED, ORDERED and DECREED, as follows :| 

1. That the complaint of the plaintiffs herein be and 
the same is hereby dismissed. 

2. That the title to property in the District of Columbia 
described as Part of Lot No. 41, now known for purposes 
of taxation as Lot No. 821, in Square No. 2747, improved 
by premises No. 7930 16th Street, Northwest, also known 
as No. 7965 Orchid Street, Northwest, is in defendant 
Jessie V. Wynne, free and clear of any claim of dower 
on the part of plaintiff Martha Lightner Boone, and also 
free and clear of any lien on account of the judgment^ 
obtained by the plaintiffs in this Court against the de¬ 
fendant Daniel F. Boone in Civil Actions Nos. 28,308 
and 31,477. 

3. That the defendants recover of the plaintiffs hereby 
their costs, to be taxed by the Clerk. 

Judge. 
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328 Filed May 27,1949 Harry M. Hall, Clerk 

Findings of Fact and Conclusions of Law 

This action came on for hearing before the Court, 
without a jury, upon the pleadings and evidence adduced 
by the parties, and thereupon, upon consideration thereof, 
and the argument of counsel thereon, the Court makes 
the following 

Findings of Fact 

1. On December 18, 1945, plaintiff, Martha Lightner 
Boone, as Trustee for Martha Penelope Boone, a minor, 
recovered judgment against the defendant, Daniel F. 
Boone, in Civil Action No. 28, 208, in this Court, for the 
sum of Eleven thousand four hundred ninety dollars and 
fifty-six cents ($11,490.56), with interest thereon from the 
26th day of May, 1942, together with costs amounting to 
One hundred dollars ($100.00), besides her costs in said 
action, based upon a judgment recovered in the Superior 
Court of Henderson County, North Carolina, on the 26th 
day of May, 1942, in an action commenced in the Superior 
Court of Polk County, North Carolina, by the issuance 
of a summons and complaint on June 21,1941. Said judg¬ 
ment of this Court was affirmed by the United States 
Court of Appeals for the District of Columbia on Febru¬ 
ary 17, 1947. On October 13, 1947, a petition for writ 
of certiorari to review the same was denied. The judg¬ 
ment of this Court is final and is in full force and ef¬ 
fect. 

329 2. On March 14, 1946, plaintiffs, Theodore A. 
Lightner, Clarence M. Lightner, Alice Lightner Hopf 

and Martha Lightner Boone, recovered judgment in this 
Court in Civil Action No. 31,477 against the defendant, 
Daniel F. Boone, individually, as Executor and Trustee 
of the Estate of Frances M. Lightner, deceased, and as 
Executor and Trustee of the Estate of Clarence A. Light- 
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ner, deceased, for the sum of Three thousand two hundred 
seventy dollars and sixty-three cents ($3,270.63), with in¬ 
terest thereon from the 5th day of May, 1943, together 
with costs amounting to Four hundred ninety-three dol¬ 
lars and twenty-two cents ($493.22), besides their costs 
in said action, based upon a judgment recovered by them 
on the 12th day of October, 1942 (modified January 27, 
1943) in the Superior Court of Polk County, North Caro¬ 
lina, in an action commenced in said Court on the 29th 
day of October, 1940. Said judgment has not in any man¬ 
ner been reversed or modified, and is now in full force 
and effect. 

3. Said several judgments enumerated in Findings Nos. 
1 and 2 have not been satisfied in whole or in part. 

4. On or about August 21, 1941, the defendant, Daniel 
F. Boone, acquired title to real estate situate in the Dis¬ 
trict of Columbia described as Part of Lot numbere 
Forty-one (41), now known for purposes of taxation 
Lot numbered Eight hundred twenty-one (821) in Square 
numbered Twenty-seven hundred forty-seven (2747), im 
proved by premises No. 7930 Sixteenth Street, Northwest, 
also known as No. 7965 Orchid Street, Northwest, b! 
deed executed by Matthew X. Stone and Dorothy C. Ston 
his wife, recorded in the Office of the Recorder of Deeds 
for the District of Columbia in Liber No. 7659, at folio 
431, among the Land Records of said District. At the 
date of said conveyance, said property was subject to a 
deed of trust given by said Matthew X. Stone and Doro¬ 
thy C. Stone to secure Equitable Life Insurance Company 
in the sum of Ten thousand dollars ($10,000.00), repre¬ 
sented by their one joint and several promissory note 
dated August 21, 1941, bearing interest at the rate of 
4%% per annum, said note providing for monthly pay¬ 
ments of Sixty-three dollars and thirty cents 

330 ($63.30), with the privilege of yearly curtail to the 

extent of 25% of the original trust, the entire bal¬ 
ance being due and payable September 1, 1961. Said 
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trust was duly recorded in the Office of the Recorder of 
Deeds for the District of Columbia in Liber 7659, at folio 
431, among the Land Records of said District. As part 
of the deferred purchase money for said property, said 
defendant, Daniel F. Boone, executed and delivered a deed 
of trust to Harry J. Kane, Jr., and Charles E. Marsh, 
Trustees, to secure said Matthew X. Stone and Dorothy 
C. Stone in the sum of Four thousand eight hundred 
twenty-six dollars ($4,826.00), represented by one promis¬ 
sory note dated August 21, 1941, bearing interest at the 
rate of 6% per annum, said principal and interest payable j 
in monthly installments of Forty-eight dollars and twenty- 
six cents ($48.26) each (with the privilege of making 
larger payments in any amount) on the 16th day of each 
and every month thereafter, commencing on the 16th day 
of October, 1941, said deed of trust being recorded in the 
Office of the Recorder of Deeds for the District of Co¬ 
lumbia in Liber 7659, at folio 439, among the Land Records 
of said District. 

5. On or about the 29th day of June, 1942, said de¬ 
fendant, Daniel F. Boone, executed an instrument pur¬ 
porting to be a deed of trust conveying said land described 
in the preceding Finding to the defendants, Jessie V. , 
Wynne and Seymour H. Rowland, as Trustees, to secure 
the defendant, George C. Wynne in the sum of Two thou¬ 
sand five hundred dollars ($2,500.00), represented by one , 
promissory note of said defendant, Boone, bearing even 
date with said deed of trust, payable at the rate of Twen¬ 
ty-five dollars ($25.00) per month, including principal and 
interest, on the 29th day of each and every month after 
date until paid. 

6. On or about the 27th day of October, 1942, said 
defendant, Daniel F. Boone, executed an instrument pur¬ 
porting to be a deed conveying said property described 
in Finding No. 4 unto the defendant, Jessie V. Wynne, 
which said purported deed was recorded in the Office of 
the Recorder of Deeds for the District of Columbia in 
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Liber No. 7805, at folio 395, among the Land Rec- 
331 ords of said District Said deed recited a consid¬ 
eration of Ten dollars ($10.00). Said deed was re¬ 
recorded in the Office of the Recorder of Deeds for the 
District of Columbia in Liber No. 7814, at folio 434, among 
the Land Records of said District. 

7. There was no consideration for the purported deed 
of trust dated the 29th day of June, 1942, or the noie 
executed in connection therewith. The defendant, Boone, 
was not then indebted to the defendant, George C. Wynne, 
in the sum of Two thousand five hundred dollars ($2,500|) 
or any other sum, and said deed of trust was executdd 
and recorded with the intent to hinder, delay or defraud 
the plaintiffs in the enforcement of their just claims and 
demands against said defendant Boone. 

8. The defendant, Jessie V. Wynne, did not give any 
consideration for the said deed of conveyance to her op 
the 27th day of October, 1942. At the date of said con¬ 
veyance, the defendant Boone was not indebted to either 
the defendant, George C. Wynne, or the defendant, Jessie 
V. Wynne, and said deed was not given in consideration 
of the satisfaction of any indebtedness on the part of said 
Boone to either said George C. Wynne or Jessie V. Wynnq, 
but was executed and recorded with the intent to hinder, 
delay or defraud the plaintiffs in having satisfaction of 
their just claims and demands against said defendant, 
Daniel F. Boone. 

9. The defendants, George C. Wynne and Jessie Vj. 
Wynne, had knowledge of the intent and purpose of said 
defendant, Daniel F. Boone, to hinder, delay or defraud 
creditors in executing and recording said deed of trust 
mentioned in Finding No. 5, and said deed mentioned in 
Finding No. 6. 

10. On April 2, 1948, the plaintiff, Martha Lightne]} 1 
Boone, was divorced from the defendant, Daniel F. Boone 
in North Carolina, and was thereafter married to R. Bed 
White. By reason of her marriage, said plaintiff in open 
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court, through her attorneys, and by formal suggestion filed 
in this action, waived any claim of dower in and to the 
real estate involved in this action. 

• 

332 Conclusions of Law 

Upon the foregoing facts, the Court concludes as a 
matter of law 

L That the deed of trust dated June 29, 1942, and 
the deed of conveyance dated October 27, 1942, were and 
are fraudulent and void, having been executed and de¬ 
livered with the intent to hinder, delay or defraud credi¬ 
tors, including the plaintiffs in this action, and accord¬ 
ingly that they should be set aside and held for naught. 

2. That the judgments of the plaintiffs in this action 
are valid and subsisting liens against the real estate de¬ 
scribed in the foregoing findings, subject only to the liens 
of the deeds of trust securing the Equitable Life Insur¬ 
ance Company and Matthew X. Stone and Dorothy C. 
Stone, respectively. 

3. That the plaintiffs are entitled to have the said 
real estate sold, under the direction of the Court, subject 
to the lien of said deeds of trust hereinabove mentioned. 

4. That the defendants, George C. Wynne and Jessie 
V. Wynne, are not entitled to any relief under their coun¬ 
terclaim, and that such counterclaim should be dismissed. 

DATED this 27th day of May, 1949. 

By the Court: 

F. Dickinson Letts 

Judge. 

333 Filed May 27, 1949. Harry M. Hull, Clerk 

Final Judgment 

This action came on to be heard at this term of Court 
and upon the findings of fact and conclusions of law made 
upon the pleadings and evidence adduced in open Court, 
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by the Court herein, it is by the Court this 27th day of 
May, A. D., 1949, 

ADJUDGED, ORDERED AND DECREED that tl^e 
deed of trust executed by the defendant, Daniel F. Boone, 
dated June 29, 1942, recorded in the office of the Recorder 
of Deeds of the District of Columbia, in Liber 7767, at folio 
509, among the Land Records of said District, and the 
deed of conveyance executed by said defendant, dat 
October 27,1942, recorded in the office of said Recorder 
Deeds in Liber 7805, at folio 395 (re-recorded in Lil 
7814, at folio 434) among said Land Records, relating Ip 
the land and property described in the complaint, namely, 
Part of Lot Forty-one (41) now known for purposes of 
taxation as Lot Eight hundred twenty-one (821) in Square 
Twenty-seven hundred forty-seven (2747), improved by 
premises No. 7930 Sixteenth Street, Northwest, also know a 
as premises No. 7965 Orchid Street, Northwest, in the 
District of Columbia, are void, and they are hereby set 
aside and held for naught. 

IT IS FURTHER ADJUDGED, ORDERED AND DE. 
CREED that the judgments recovered by the plaintiffs 
herein in Civil Actions Nos. 28,208 and 31,477 in this 
Court be, and they are hereby, declared to be valid 
334 and subsisting liens against said land and prop¬ 
erty, effective as of the date the same were entered., 
and for the satisfaction thereof, in whole or in part, said 
plaintiffs are entitled to have said property sold. 

IT IS FURTHER ADJUDGED, ORDERED AND DE¬ 
CREED that Thomas S. Jackscn, be and he hereby i; 
appointed as Trustee to sell said land and property a 
public or private sale, as provided by the rules of this 
Court, and to bring the proceeds of sale into Court for 
such disposition as the Court may direct; Provided, how¬ 
ever, he shall first give an undertaking in the penalty of 
Two thousand Dollars ($2,000.00) conditioned for the faith¬ 
ful performance of his trust. 
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IT IS FURTHER ADJUDGED, ORDERED AND DE¬ 
CREED that pending such sale, said Trustee is hereby 
authorized to collect the rents, issues and profits from 
said land and property, pay the taxes and monthly in¬ 
stallments on the first and second trusts thereon, and hold 
the net proceeds thereof for such disposition as the Court 
may hereafter determine. 

IT IS FURTHER ADJUDGED, ORDERED AND DE¬ 
CREED that the counterclaim of the defendants, George 
C. Wynne and Jessie V. Wynne, be and the same is hereby 
dismissed. 

AND IT IS FURTHER ADJUDGED, ORDERED AND 
DECREED that the plaintiffs have and recover against 
the defendants, Daniel F. Boone, George C. Wynne and 
Jessie V. Wynne, their costs in this action to be taxed 
by the Clerk. 

F. Dickinson Letts 

Judge. 

1 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

MARTHA LIGHTNER BOONE, et al., Plaintiffs, 

v. 

JESSIE V. WYNNE, et al., Defendants. 

Civil Action No. 37,362 
Washington, D. C., 

Wednesday, May 11,1949. 

The above-entitled cause came on for hearing before 
Honorable F. Dickinson Letts, United States District 
Judge, at 3 o’clock p. m. 

APPEARANCES: 

On behalf of the Plaintiffs: 

Louis M. Denit. 

On behalf of Defendant George C. Wynne: 

Richard L. Merrick. 

On behalf of Defendant Daniel F. Boone: 

Richard E. Wellford. 
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18 THE COURT: Mr. Wellford, what is your po¬ 
sition ? 

19 MR. WELLFORD: If the Court please, in the 
case of Boone, which this Court is familiar with, 

I have appeared many times. This time I have the privi¬ 
lege of appearing and representing him as a defendant, 
in which I consider that he is a nominal party to this 
suit. The only reason he is brought in here, as I can 
see, is because he was the owner of this property. He is 
a man who borrowed money when he needed it, from |a 
friend. He did the thing that was the honest and honor¬ 
able thing, and he tried to pay the money back and could 
not do it, and he conveyed title to the property when 
there was no equity in the property, and the man who 
lent him the money accepted it. That is our only position 
in the case. 


20 Evidence on Behalf of Plaintiffs 

MR. DENIT: If your Honor please, we offer in 
evidence the judgment in this Court of Civil Action No. 
28,208, and also the judgment of the Superior Court of 
Henderson County, upon which Civil Action No. 28,208 
is based. 

• • * # 

21-A Now, there was an appeal taken from that judg¬ 
ment to the Supreme Court of North Carolina, 
which appeal was determined by the Court on November 
4, 1942. It is reported in 222 North Carolina, at page 
205. 

By the opinion and judgment of the Supreme Court of 
North Carolina, the judgment just referred to and read 
to your Honor was affirmed. 

I take it there is no necessity to formally offer this 
opinion in evidence, since the Court will take judicial no¬ 
tice of it. 
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THE COURT: Oh, yes, the Court will take ju- 

22 dicial notice of that. 

MR. DENIT: There was a petition for a writ 
of certiorari granted by the Supreme Court of the United 
States, to examine the opinion and judgment of the Su¬ 
perior Court, and the affirmance by the Supreme Court 
of North Carolina. The petition was allowed and the 
matter was determined by the Supreme Court of the 
United States on June 7, 1943. By the opinion and judg¬ 
ment of the Supreme Court, the opinion and judgment 
of the North Carolina Court was sustained. 

• • • • 

Parenthetically, may I indicate to your Honor the ap¬ 
plication for certiorari was based on the theory that 
Boone had been denied rights under the Soldiers and 
Sailors Civil Relief Act, in that he had not been given 
an opportunity to defend, or an adequate opportunity, as 
he claimed. 

The Supreme Court used this language, and I am read¬ 
ing from page 573 of the Official Reports. 

MR. MERRICK: May it please your Honor, I hesi¬ 
tate to object to counsel. I know how he wants to present 
his case, but he is offering evidence now. He is not 
arguing his case, and he is not testifying, although he 
appears to be testifying without having been sworn. 

I make this observation and this suggestion: that he 
ought to offer his evidence, the certified copies of 

23 these judgments, and whatever documents he has, 
without any comment as to what they contain, and 

let them speak for themselves. 

MR. WELLFORD: It would appear to me, sir, that 
in a matter of this kind, that should this case go to the 
Court of Appeals—I am only a nominal party here—that 
the record would be voluminous here on account of read¬ 
ing this into the record when it is a part of the case. 

THE COURT: The suggestion made by Colonel Mer¬ 
rick has merit, and ordinarily the Court would be in- 
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clined to follow that suggestion, but oftentimes it is 
helpful to the Court to keep these matters in a logical 
strain, and I think that is what Mr. Denit proposes to 
do, and the Court will permit him to proceed in that 
manner. 

MB. MEBBICK: Yes, your Honor. 


MB. MEBBICK: May I ask him to identify for the 
record what he is reading from, and the page T 

• • • • 

24 MB. DENIT: I thought I had. It is 319 U. S., 
page 561, and I am reading from page 573: 

• • • • 

27 MB. DENIT: We also invite your Honor’s at¬ 
tention to the opinion of the United States Court of 
Appeals which affirmed the judgment entered, I think by 
your Honor, in this Court upon the North Carolina judg¬ 
ment. It is reported in 82 U. S. Appeals, D. C., page 38, 
when, as the record shows here, judgment went against 
Boone and he appealed to the Court of Appeals and then) 
subsequently applied for a writ of certiorari. The writ 
was denied by the Supreme Court in 332 U. S., page 767. 

• • • • 

We offer in evidence a certified copy of the judgment 
of the Superior Court of Polk County, North Carolina, 
which is attached to the complaint in Civil Action No. 
31,477, filed in this Court. 

• • • • 

28 This Court entered judgment upon that judgment 
in Civil Action No. 31,477, on March 14, 1946. The 

record in Civil Action No. 31,477 also showing that while 
Boone was served with process and entered an appear-i 
ance by counsel, he failed to answer, and judgment was 
entered by default. No appeal was taken from that judg¬ 
ment. 
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We offer in evidence a certificate of the Recorder of 
Deeds— 

• • • • 

29 (Certificate of Recorder of Deeds was marked 
Plaintiffs ’ Exhibit No. 1 for identification and re¬ 
ceived in evidence.) 

• * • • 

30 MR. DENIT: I offer in evidence deed of trust 
dated June 29, 1942, which I understand it is con¬ 
ceded was executed by Daniel F. Boone, one of the de¬ 
fendants in this case. 

THE COURT: Is that right? 

MR. MERRICK: That is correct; yes. 

• • • • 

MR. WELLFORD: Yes, that is his signature. 

• • • • 

(Deed of trust dated June 29, 1942, was marked Plain¬ 
tiffs’ Exhibit No. 2 for identification and received in 
evidence.) 

• * * • 

31 MR. DENIT: We offer in evidence deed dated 
October 27, 1942, which was just handed to me by 

Mr. Merrick, being a deed executed by Daniel F. Boone, 
conveying the premises therein described to Jessie V. 
Wynne subject to covenants of record. 

• • • • 

32 (Deed, dated October 27,1942, was marked Plain¬ 
tiffs’ Exhibit No. 3 for identification and received 

in evidence.) 

• • #• • 

MR. DENIT: We offer in evidence, if the Court please, 
the answer of the defendant Boone filed in Civil Action 
No. 19,264, in this Court, on August 18, 1943, and I 
should like to invite your Honor’s attention specifi- 

33 cally in that answer to what is designated as First 
Defense, this defendant being Daniel F. Boone. 
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a 

as 


It says: 

*‘ That the welfare of Daniel Lightner Boone and Mar¬ 
tha Penelope Boone, his infant children, demands that 
they be kept in the District of Columbia by appropriate 
court order or injunction pending the outcome of this 
cause, and that on final hearing hereon this court should 
award their custody.” 

MB. WELLFOBD: If your Honor please, I have to 
object to that I don’t see the relevancy of this. 

Are we going to wash some dirty linen again! I thought 
this thing was through. This thing appears to me as 
suit for a resulting trust of a piece of property that w 
purchased, and here he brings out this just to color t|he 
mind of the Court. There is nothing else it is read fir. 

I object to it going in and I don’t think it is proper 
in this case. 

THE COUBT: Well, I can hardly pass on that until 
I hear the language. 

MB. MEBBICK: Well, may I at this time make sub¬ 
stantially the same objection; that it cannot have any rele¬ 
vancy to any issue in this case, particularly concerning 
my client, unless counsel can bring home to him some 
knowledge of this particular proceeding and this 
34 particular answer. I therefore object to its ad¬ 
mission. 

THE COUBT: You may proceed, Mr. Denit. 

MB. DENIT (Continuing): 

“That the children were domiciled in the District Of 
Columbia at the time when this action was instituted and 
are still so domiciled; that this defendant is maintaining 
them in his own home, which is in every way suited to 
their needs and conditions in life and more conducive tp 
their welfare than any other home would be.” 

This answer was filed in Civil Action 19,264, on Au¬ 
gust 18, 1943, nearly a year after the deed to Jessie v. 
Wynne. 
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I also invite your Honors attention to what appears 
in the caption of the answer, where the name and ad¬ 
dress of the parties is required to be stated: 

“Daniel F. Boone, 7930 16th Street, Northwest.” 

• • • • 

MB. DENIT: We offer in evidence a deed of release 
handed to me by Mr. Merrick, dated July 21, 1942, pur¬ 
porting to be signed by Jessie V. Wynne, and S. H. Bow- 
land, M. D., and I take it there is no dispute about the 
signatures on the release. 

MB. MEBBICK: No. 

• • * • 

35 (Deed of release, dated July 21,1942, was marked 
Plaintiffs 9 Exhibit No. 4 for identification and re¬ 
ceived in evidence.) 

MB. DENIT: With respect to this document, may I 
invite your Honor’s attention specifically to the form? 
It is wholly printed, and then there are typewritten in¬ 
sertions. 

At the bottom of the form this language appears in 
print: 

“Fully released and discharged from the effect and 
operation of said deed of trust, the”— 

And then there appears typewritten in: “Indebtedness,” 
and then again the printed language, “Secured thereby 
having been paid and satisfied, and marked canceled and 
paid.” 

• • • • 

MB. DENIT: We offer in evidence that part of the 
deposition of the defendant George C. Wynne, taken 
January 24, 1947, and filed of record in this action, which 
appears on page 23. 

• * # • 

36 MB. DENIT: The deposition is offered for the 
purpose of showing that Colonel Wynne left the 
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United States on July 11, 1942, and did not return lentil 
December of 1945. 

ME. MEEEICK: We will stipulate that. It won’t be 
necessary to offer the deposition in evidence. 

• • * • 

ME. MEEEICK: The stipulation is that Colonel 
Wynne left the United States for overseas service on or 
about July 11, 1942 and returned to the United Statesj on 
or about the 24th of December, 1945. 

• • • • 

ME. WELLFOED: I have no objection to that at all. 

• # # • 

37 DANIEL F. BOONE, 

a defendant, was . called as a witness and, having 
been first duly sworn, was examined and testified as iol- 
lows: 

Direct Examination 


BY ME. DENIT: 

Q Mr. Boone, you are one of the defendants in tliis 
action! A I am, sir. 


w « « w 

38 ME. WELLFOED: I will stipulate that Daniel 
F. Boone, in judgment of the Superior Court bf 

Henderson County, No. 28,208, is the same Daniel F. 
Boone that is on the witness stand now. 

Also that the Daniel F. Boone named in the cer- 

39 tilled copy that was filed in this Court, in Action 
No. 31,477, is the same Daniel F. Boone that is on the 
witness stand now. 

BY ME. DENIT: 

Q In August of 1941, where did you reside! A That 
was the approximate date I moved into the residence at 
7930 16th Street, Northwest. 
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Q How long did you live at that property? A From 
that date until approximately April, 1948. 

Q And your residence there was continuous? A It 
was continuous, but partially as a tenant of Colonel 
Wynne’s. 

Q Now, I did not ask you anything about a tenancy. 
I am asking you about the fact of your residence. 

Was it continuous from 1941 until 1948? A It was. 
Q Did you have a telephone at that residence? A I 
did. 

Q What was the number? A Taylor 0275. 

Q Does that property have a street number on Six¬ 
teenth Street? A It does. 

Q What is the number? A 7930 16th Street, North¬ 
west 

Q Is it also designated by any other street num- 

40 her? A It is. On the records of the Recorder’s 
office it is listed on the plat books as Orchid Street, 

7965, I believe it is, Orchid Street, being a corner lot. 

Q I show you what purports to be an advertisement 
with a photograph in it, and ask you if that is a photo¬ 
graph of that property. 

• • • • 

Q Is that a photograph of the property? A It is. 

• • • • 

41 (Advertisement-photograph referred to was 
marked Plaintiffs’ Exhibit No. 5 for identification, 

and received.) 

BY MR. DENIT: 

Q The telephone indicated by the initials TA 0275; 
is that Taylor 0275, your telephone number? A Yes, 
sir; it is. 

Q Who is the person appearing in the photograph? 
A I am the person appearing in the photograph, which 
brings to my attention Colonel Wynne photographed the 
house with me in front of it, so I obviously could not 
have photographed it myself. 
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42 Q Did you have anything to do with the prepa¬ 
ration of that advertisement? A Colonel Wynne 
prepared it in my presence, and only by suggestions in 
the wording did I have anything to do with it. 

Q Do you know any reason why Cononel Wynne’s name 
does not appear in that advertisement? A Yes, I do. 

Q Why? A Colonel Wynne was not to be there but 
a few days, and that was his home at the time. There 
was no other place to reach him other than the number, 
and while he was in New York and away, he asked that 
take the calls from the people inquiring about the ad. 


43 BY MR. DENTT: 

Q Who arranged for the insertion of this ad¬ 
vertisement in the newspaper? A Colonel Wynne ar 
ranged for it by giving the money to me, by writing tb 
ad and sending it to the newspaper while he was sick aj 
that time. 

Q Who took the advertisement to the newspaper? A 
I took it there. 

Q Who paid the money for it? A Colonel Wynne. 

Q In what way? A By sending the money to th6 
newspaper. 

Q By whom? A Byrne. 

Q You mean he gave you cash to take down and pay 
for it? A He did. 

Q You got a receipt for the cash that you paid that 
day, didn’t you? A That is the receipt there, sir. Tha 
is a copy of the receipt. 

• • # • 

44 Q Did you get a receipt for the money that you 
paid the day you paid it? A I am of the opinion 

I did; yes. 

Q When did you cause the ad to be inserted? A Thd 
ad speaks for itself. I don’t remember the exact datq 
right now, sir. 
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Q Well, point out where the ad speaks for itself, 
please. A Well, the invoice shows when the ad was run. 

Q I am not asking you that. You said the ad speaks 
for itself when it was inserted. 

Now, is that true ! 

MB. WELLFORD: I object to his arguing with the 
witness. If the date of the paper is not there, of course 
it does not speak for itself. 

THE COURT: Objection overruled. 

THE WITNESS: The photograph would obviously 
not show the date it was run, but the attached copy of 
the statement did show it, and I think that we have ex¬ 
hibits showing what day it was. 

BY MR. DENIT: 

Q The fact is, the ad does not show the date on 
45 which it was run; is that true? A That part of 
the newspaper clipping does not. The other por¬ 
tion of it will show. 

Q Well, isn’t that the whole ad that was inserted? A I 
That is the ad, yes, sir. ! 

Q Now, you referred to an invoice which is marked i 
Plaintiffs’ Exhibit No. 2 to your deposition. That in¬ 
voice is dated February 15, 1946, isn’t it? A It is. 

Q And it purports to be in payment for a card that 
was inserted February 2, 1946? A It is a copy of the 
statement showing payment for the ad February 2, 1946, 
as it indicates. 

• * • • 

Q I am asking when you first saw this invoice. A 
This one was seen when we requested duplicate copies. 
The original had been given to Colonel Wynne and I 
would say this was given on or about February 15, 1946, 
as it is dated. 

Q Didn’t you go to the Star personally and get this 
receipt? A Extra copies; yes, sir. 

Q Didn’t you do it on the day you were served with 
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a subpoena to take your deposition in Civil Action No. 

28,208? A That is quite possible. 

46 Q You know it is not only possible but true, 
don’t you? 


THE WITNESS: Yes, sir. 


Q What was the occasion for your getting an extra 
copy of a receipt, when you already had the original? 
A I did not say I had the original, and did not have 
the original, Mr. Denit. 

Q What did you do with it, if you ever had it? 
Colonel Wynne was given the original. 

Q Does he have it now, do you know ? 


THE WITNESS: I gave it to Colonel Wynne, the Re¬ 
ceipt. 

BY MR. DENIT: 

Q When? A Well, near the time the ad was placed. 
I don’t know just what date it was, but we wanted extra 
copies. That is why, a week or two later, I went for 
additional copies. 

• • * • 

47 Q And the reason why you wanted to get tie 
additional copies was what? A As I stated be¬ 
fore, to show the ad, when it was placed and by whom. 

• • * • 

Q Now I will ask you if you remember being asked 
these questions and making the following replies in the 
deposition taken February 16, 1946, and I am referring 
to pages 54 and 55. 

* • • • 

48 (Reading:) 

“BY MR. DENIT: 

“Q When you went to the newspaper did you tell any¬ 
body you were Colonel Wynne? A I did not. I told 
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them who Colonel Wynne was and that I was running this 
ad for Colonel Wynne, and I got a receipt for it 

“Q Banning to Colonel Wynne? A The receipt ran 
to Colonel Wynne. 

“Q It did? A Yes. 

“Q Do you have that receipt? A Yes. 

“Q Will you let me see it? A Yes, sir (producing 
paper). 

“Q What you have handed me is a paper dated Feb¬ 
ruary 15,1946? A That is right. 

“Q Is this the receipt you got when you paid for the 
advertisement of February 2nd? A No sir, that receipt 
I acquired yesterday. The original receipt Colonel Wynne 
has with him. 

“Q Why did you ask for a receipt yesterday, 

49 Major? A Oh, I anticipated your asking this 

question, Mr. Denit.” 

• • • • 

Q Did you so testify? A I certainly did. 

Q Then how do you explain your testimony here today, 
that you wanted several copies, when you testified then 
that you thought I was going to ask you that question, 
and you anticipated it? A My answer is the same. 

Q Which is what? A What I have testified to. The 
record will show, Mr. Denit. 

Q Then you got the additional copies because you anti¬ 
cipated I would ask you a question about the advertise¬ 
ment; is that it? A Obviously, since I had been served 
a notice to appear and I did not have the original with 
me at the time, upon advice from counsel I acquired them. 

Q You acquired one? A Mr. Denit, I don’t know 
whether it was one, two, three, or six. 

• • • • 

50 (Receipt referred to was marked Plaintiffs’ Ex¬ 
hibit No. 6 for identification and received in evi¬ 
dence.) 
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Q Mr. Boone, what was the exact date you 
moved from this 16th Street house? A Apijil, 
about the 1st, 1948. 

Q April 1, 1948? A That, or a day or two within 
that date. 

Q Between July 15, 1942, and December of 1945, did 
the defendant George C. Wynne ever live in that house? 
A Yes, sir. 

• • • • 

BY MR. DENIT: 

Q Don’t you know that George C. Wynne was in Eu¬ 
rope from July 11, 1942, until December, 1945? A Col¬ 
onel Wynne left Washington July 10, 1942, and returned 
to his house in December, 1945. 

Q So that he did not live in that house at axjy 
52 time during that period? A Obviously not. He 
was in Europe. I didn’t get your dates when you 
first asked the question. 

Q Between July 11, 1942, and December of 1945, who 
occupied that house? A I occupied it. Mrs. Wynne 
occupied the house for a few weeks after her husban]d 
left for overseas on July 10,1942. 

Q Anybody else? A No other tenant. My own hous 
hold. 

Q Your own household? A Yes, sir. 

Q So that except for a few weeks at the time Colonel 
Wynne left this country in July, 1942, you occupied that 
house with your household and maintained it as your 
home? A Well, obviously, Mr. Denit. I have testified 
to that. Yes, sir. I only occupied it as my home during 
the period that I owned it prior to the sale. 

THE COURT: I don’t know what that means with 
relation to the question. 

THE WITNESS: I will be glad to explain, if you 
want me to. 

THE COURT: Read the question and let’s have 
answer to that question, and then let that be all. 
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The Reporter (reading): 

‘‘Question. So that except for a few weeks at the time 
Colonel Wynne left this country in July, 1942, you 

53 occupied that house with your household and main- 
tained it as your home ?” 

THE WITNESS: Yes, sir. 

BY MR. DENIT: 

Q Who constituted your household during the period, 
we will say, from June 28, 1942, until December of 1945? 
A My two children and the housekeeper, a maid, and 
myself. 

Q Who was your housekeeper? A Mary Elizabeth 
Stabler. 

Q Did anybody else occupy the place? A Other than 
a change of servants now and then. 

Q How about Mrs. Draghicevich? A Well, she was 
employed for a short time, yes, before ’45. 

Q Before ’45? A Or during ’45. I forget the dates 
now. I could very easily get the accurate dates. 

Q Well, she is the person referred to sometimes as 
Mrs. D? A Yes, sir. 

Q She was actually living in that house with you in 
1946, wasn’t she? A Yes, sir. You asked me about 
’45, Mr. Denit. 

Q And in 1947 ? A Yes, sir. 

54 Q Up until practically the time you moved in 
1948, wasn’t it? A Practically, yes. 

Q Where did Colonel Wynne reside in January of 
1946? A At 7930 16th Street, Northwest, while he was 
in town. 

Q Well, was he in town at any time during January 
of 1946? A He was in town from December, the latter 
part of December, ’45, until about the 1st of February, 
intermittently. 

Q What do you mean by that? A He was a patient 
at Walter Reed Hospital and he had a trip to New York 
and his wife came to Washington about the latter part of 
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January or the first part of February, I believe it was, 
1946, and they lived there. 

Q For how long? A I don’t recall. Intermittently. 
It could have been a period of weeks. 

Q It could have been a period of hours, couldn’t it? A 
No, sir, it was not a period of hours, Mr. Denit. 

Q When did Colonel Wynne take up residence in Ar¬ 
lington County, Virginia? A I don’t know the exact 
date of that. 


BY MB. DENIT: 

Q Can you answer the question? A Repeat 


please. 


MB. DENIT: Mr. Reporter, will you read the ques¬ 
tion? 

The Reporter (reading): 

“Question. When did Colonel Wynne take up residence 
in Arlington County, Virginia?” 

THE WITNESS: It is my opinion that he established 
* residence there after his return from Florida, in ’46. 

BY MR. DENIT: 

Q What time in ’ 4 6? A I don’t recall. I don’t 
know whether he was in Florida a month or two months. 
The record will show that, I am sure. 

Q I am asking you. Do you know, or don’t you? A 
I don’t recall right at the moment; no, sir. 

Q Do you recall visiting with him in his Arlington 
County home at any time during 1946? A Yes, sir, [I 
certainly do. 

Q When do you recall first visiting him there? A It 
was before July. It could have been April, May or 
June. 

56 Q It could have been February or March, 
couldn’t it? A I don’t think it could have been 
February, Mr. Denit. He was in Florida some of that 
time. 
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Q Well, why do you select April, May or June as 
the time when it could have been? A Well, I recall 
very distinctly taking the children to visit his child when 
he lived out there, prior to the lengthy trial of custody 
we had here. 

Q During 1947 did any other household occupy thi» 
property than your own? A 1947? I don’t recall that 
they did, other than servants. 

Q You would recall it if they did, wouldn’t you? A 
I answered by saying I don’t recall that they did, other 
than servants. 

Q Can’t you tell this Court whether any other family 
or any other individual than your household occupied 
these premises during 1947? 

• • • • 

57 THE WITNESS: I don’t remember other than 
—yes, there was Colonel George Wolfe that visited me 
for some time there. I don’t know whether it was that 
date or not 

BY MR. DENIT: 

Q As a guest of your family? A Yes, sir. 

Q Not a person paying anything for staying there? 
A I don’t recall whether he did or not, Mr. Denit. In 
1947, I am of the opinion that there was no one there in 
1947. 

THE COURT: The question was whether he was there 
as a guest or whether he paid you for his accommoda¬ 
tions. 

THE WITNESS: George Wolfe was a guest there for 
some time and I am of the opinion that there were times 
that he did cover some expenditures. He was a gentle¬ 
man who liked to do a lot of cooking himself, and he 
bought a lot of things for himself as well as the house¬ 
hold, as mere gifts. So I don’t think that he at that 
period was a paying guest. 
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BY MB. DENIT: 

Q Was he at any other period! A Mr. Denit, I don't 
recall, as I mentioned before, who was there in '47; 
whether he was there at that time or an earlier date. 

• # # • 

58 BY MR. DENIT: | 

Q Now, will you tell us, please, sir, as nearly as you 

can recall, or by reference to any record that you mhy 
have, what period or periods of time the defendants 
George C. Wynne and Jessie V. Wynne have occupied 
this property since October, 1942! A They occupied 
the house before he went overseas for a short period in 
July of 1942. 

Q Won't you try to answer the question that is asked 
you! 

I said, since October of 1942. A Yes, sir, I did an¬ 
swer that previously. In December of 1945, January arid 
some of February, 1942, Colonel Wynne did reside there. 

MR. MERRICK: May I call attention to the fact that 
I think the witness has misstated the date. He said Feb¬ 
ruary of 1942. 

THE WITNESS: I mean 1946. That is when he re¬ 
turned from overseas. 

59 BY MR. DENIT: j 

Q All I want to do is find out from you whether 
you know, recollect, or have any record of any occupancy 
in that house by either George C. Wynne or Jessie V. 
Wynne, between October, 1942, and the present time. A 
Yes, sir. As I stated, in December of 1945, and when 
Colonel Wynne returned from overseas, he occupied the 
house then. Mrs. Wynne accompanied him—rather, she 
came from Chicago and resided there with her son, and 
Colonel Wynne, in 1946. 

Q Were they there as your guests! A Well, it was 
their house and they were making other plans, and l| 
didn't charge them—so they were guests. *1 fed them. | 
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They were in their own house, so I could not kick them 
out. 

Q Who provided the furniture and furnishings? A 
Well, I had had some of their furnishings they had left 
before he went overseas. 

Q What, for instance? A Well, I gave you that list, 
I think, Mr. Denit, in a deposition once, or I gave it to 
my lawyers; one of the two. 

Q As a matter of fact, you represented that you would 
give us such a list but you never did; isn’t that true? A 
I offered a list, or agreed to, and some of the lawyers have 
it, I understand. 

60 Q Well, did you ever furnish it to the notary 
public before whom your testimony was taken? A 

I don’t think I did to him; no, sir. I listed several pieces 
of furniture that Colonel Wynne owned and was stored 
there and we used too. 

Q Do you have that list now? A No, sir, I do not. 

• • • • 

61 Q I will ask you if this did not take place dur¬ 
ing the taking of the deposition, in Civil Action 

28,208, on February 16, 1946, and I am reading from 
page 65 as follows: 

“Question. Now, Major, will you please list the arti¬ 
cles in that house that belong to you ? 

“Answer. I will be glad to. There are twin beds, the 
children’s beds; several chairs; gas tone; a refrigerator. 
There are two long tables in the recreation room that the 
children used to play with. There are miscellaneous items; 
I own a number of books there. I have my own bed and 
there are other items, I have a list of, I think, somewhere 
that I can produce.” 

62 A Yes, sir, I definitely made that statement. 
“Question. Have you that list with you now? 
“Answer. Yes. Well, no, sir, this is not my list. I 

could produce it for you, I think. 
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c ‘Question. Will yon do so and hand it to the reporter 
so that it may be marked! 

‘ ‘ Answer. I will at a convenient time, sir. 

‘ * Question. What do you mean by that ? 

“Answer. I should say within a week, when it is con¬ 
venient. 


63 Q Now, did you ever furnish that list to the re¬ 
porter! A I don’t think I did. The attorneys mp; 
have. 

• • • • 

BY ME. DENIT: 

Q Have you ever paid anything on account of either 
of these two judgments in suit here! A Have I ever 
paid what! 

Q Anything on account of either of these two North 
Carolina judgments or the judgment of this Court based 
upon them! A Oh, yes, indeed, I have. 

In North Carolina, the judgment you referred to of 
some $3,000 has been paid in full by conveyance of prop¬ 
erty down there. 


Q When! A Within the last year or two. I don 
know the date. 

Q Who conveyed! 


t 


• • • • 

64 A The title office, I assume. 

Q You didn’t execute any conveyance, did you! A 
No. The property was attached back four or five years 
ago—I don’t remember the date at this time. 

Q Well, was it prior to the entry of the judgment! A 
Attached prior to the entry of which judgment, Mr. Denit! 
Q The judgment in the suit in Civil Action No. 31,477 l 

• • • « 

i 

A It was conveyed by the courts or the clerk of court! 
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Q In pursuance of a writ of attachment sued out upon 
the judgment, wasn’t it? A Yes, sir. I thought I said 
that 

Q And you were given credit for that in the final cer¬ 
tificate of the judgment, were you not? A I have not 
had any notice of that to date, but I know that it should 
wipe out the whole indebtedness there. 

Q As a matter of fact, you were served with a 

65 copy of the judgment, were you not? A I am of 
the opinion I was; yes, sir. 

• • # • 

Q Don’t you know, as a matter of fact, that in the 
certificate of the clerk as to that judgment, which certifi¬ 
cate was filed in this action, that you were given credit 
for the proceeds of the sale of a piece of real estate in 
North Carolina? A Yes, sir, I think I was; and as I 
said, the real estate was $3,500 and some, and your judg¬ 
ment you have referred to is about $3,000. So that judg¬ 
ment has been paid. 

I might add that there is excess damage claims I had 
far exceeding both judgments you have referred to. 

Q Mr. Boone, you know as a matter of fact, do you 
not, that the judgment of the North Carolina Court was 
originally for $15,070.84, together with interest on $6,000 
of said sum from the 29th day of October, 1942, and on 
the remainder of said sum from the 12th day of October, 
1942, at the rate of 6 per cent per annum, together with 
the costs of this action, exclusive of the amount of $132.24 
heretofore ordered to be paid to said I. S. Patton 

66 for stenographic services, and exclusive of the 
amount of $250 heretofore ordered to be paid to 

Robert S. McFarland, for his- services as referee. You 
know that, don’t you? A Mr. Denit, you are incorporat¬ 
ing both judgments in one there, but not giving me credit 
for the amount paid. 
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Q I am asking you a very simple question. Don’t ybu 
know that that was the original amount of the judgment? 
A The combined judgment is approximately that amount. 

Q Well, don’t you know, as a matter of fact, that that 
is the judgment of the North Carolina Court entered 
against you as executor and trustee of the estate of 
Clarence A. Lightner? A I think if you would show ike 
the judgment I could better testify. 


THE COURT: I wonder if Mr. Wellford cannot look 
at that and stipulate as to what the judgment shows. 

MR. WELLFORD: I think the judgment speaks for 
itself. 

• • • • 

BY MR. DENIT: 

68 Q. Now, will you indicate to this Court what 
you have paid on account of the judgment rendered 

against you as executor and trustee of the estate of Frak- 
cis M. Lightner and as executor and trustee of the estate 
of Clarence A. Lightner? A Well, that is combining two 
estates, and one judgment there is for $11,000. I tried io 
answer you in regard to that. The other $3,000 judgment 
has been paid by the $3,555 farm that was conveyed. |l 
can only answer with what knowledge I have. The rec¬ 
ords should more clearly indicate. 

• • • « 

69 BY MR. DENIT: 

Q Have you paid anything on the judgment ren¬ 
dered in this Court in Civil Action 31,477, on March 12, 
1946? A I have not, and it did not terminate 

70 until the middle of June, 1947. 

Q Well, then, after it terminated in the middle of June, 
1947, did you pay one five-cent piece on account of this 
judgment? A I have not to this date. My claim against 
your defendants or your plaintiffs are in excess of any 
sums you make claim in your judgments here. 


48 A 


• • • • 

BY MB. DENIT: 

Q Now, have yon paid one five-cent piece or any other 
snm on account of the judgment entered by this Court 
against you in Civil Action No. 28,208, for $11,490.56, 
with interest and costs? A That is the judgment I just 
referred to. I have not, sir. 

• • • • 

Q In 28,208, Major Boone, you were sued upon a judg¬ 
ment rendered against you as trustee for Martha 

71 Penelope Boone, your infant child. A Yes, sir. 

Q Have you paid anything on account of that 
judgment? A I have not. That is the same judgment 
you just showed me a minute ago, sir. 

* • • * 

72 Cross-Examination 
BY ME. MEBBICK: 

Q Colonel Boone, will you state when you first met the 
defendant Colonel George C. Wynne? A 1936. 

Q Where was that? A At the Quartermaster Gen¬ 
eral Depot, Atlanta, Georgia. 

Q What was the occasion on which you met him there? 
A I was ordered to active duty under his command 
there. 

* # * • 

73 BY MB. MEBBICK: 

Q Colonel, you were asked on direct examination about 
your residence and where you lived in August of 1941. I 
believe you replied that that was about the date that you 
acquired the property known as 7930 16th Street. Is that 
correct? A That is, sir. 

Q What price did you pay or agree to pay for that 
property? A $16,000. 

Q And from whom did you buy it? A M. X. Stone. 
Q How was the property acquired by you? A Pay¬ 
ment of $1,000 initial payment, and two trusts; one trust, 
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first trust, $10,000; the second trust for some figure qe- 
tween four and five thousand. 

Q Now, was the $10,000 trust executed by you or was 
it on the property at the time you acquired it? A E: 
cuted by me. 

Q The $10,000 trust was? A I acquired the house 
just as it was constructed and it is my opinion that there 
was a $10,000 trust on it. 


74 BY MR. MERRICK: 

Q Do you recall whether you actually placed tljie 
trust or whether it was.placed by someone else? A 
don’t recall whether it was—Equitable Trust had the fir! 
trust. 

Q Equitable Insurance Company? A Equitable In¬ 
surance Company, and I signed the papers for the trust. 
I am of the opinion that I gave the first trust. 

Q Then you gave back the first trust of $10,000, and 
if I stated the amount of the second trust as being $4,82(5, 
would that be correct or incorrect? A Yes, sir, approxi¬ 
mately correct. 

Q Who executed that trust? A I executed it and 
gave it to M. X. Stone, who held the second trust. 

Q And that made a total of $14,826 secured on the 
property at that time? A Yes, sir. 

Q Plus your down payment of how much? A A lit¬ 
tle over a thousand dollars, aggregating $16,000 alto¬ 
gether. 

75 Q Making a total of $16,000 altogether? 
Yes, sir. 

Q How long did you occupy the house prior to it}s 
conveyance to Mrs. Wynne? A From August, 1941, until 
it was conveyed in 1942 to Mrs. Wynne. 

Q And was it conveyed on October 27, 1942, to Mrs. 
Wynne? A Yes, sir. 

Q Now, there has been offered in evidence a third 
trust secured on this property, by Mr. Denit, as Exhibit— 
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• • • • 

No. 2 by the plaintiff. Will you state for what pur¬ 
pose that trust was executed by you? 

. • • • • 

THE WITNESS: This was executed to secure the 
loan I had acquired from Colonel Wynne. 

BY MB. MEBBICK: 

Q When did you borrow the money from Col- 

76 onel Wynne? A The first moneys were borrowed 
in December, 1941, about the 18th, 19th or 20th. 

Q How much was that loan? A That was for $1,200. 
Q $1,200? A Yes, sir. 

Q Did you give any security for that loan? A I did, 
sir. 

Q What was it? A I gave him title to two automo¬ 
biles and some certificates, stock certificates. 

Q Was that loan secured by any document? A Yes, 
sir. It was secured by a note. 

Q I hand you a document, Colonel, and ask you whether 
or not you can identify it ? A I can, sir. 

Q What is it? A This is the note for $1,200, signed 
by myself; given to Colonel George C. Wynne and/or 
Mrs. Jessie V. Wynne, his wife, for $1,200; listing the 
stock certificates and their numbers, along with the title 
certificates to the automobiles, as security for the loan. 

• • • • 

77 BY MB. MEBBICK: 

Q On the back of this note, there appears some nota¬ 
tions, Colonel, and I will invite your attention to it. 

Your Honor, that will be Defendant Wynne’s Exhibit 
No. 1. 

THE COTJBT: Yes, call that Wynne Exhibit No. 1. I 
hear no objections, so it will be received. 

(Note, dated December 19, 1941, Boone to Wynne, was 
marked Wynne Exhibit No. 1 for identification, and re¬ 
ceived in evidence.) 
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BY MB. MERRICK: 

Q Bid you repay any part of that loan, Colonel? A 
I did, sir. 

Q When did yon make a payment, if yon recall? A 
January 20,1942. 

78 Q How much was that payment? A $600. 

Q I hand you a canceled check which I have just 
received from your counsel and ask you whether you can 
identify it. A I can, sir. 

Q Is that the check representing the payment made by 
you on the note? A It is, sir, dated January 19, 1942. 
Q For how much is that check? A $600. 

Q To whom is it payable? A Payable to Colonel 
George C. Wynne. 


(Check dated January 19, 1942, Boone to Wynne, was 
marked Wynne Exhibit No. 2 for identification, and re¬ 
ceived in evidence.) 

79 BY MR. MERRICK: 

Q After you borrowed that $1,200, Colonel, did you 
borrow any further sums from Colonel Wynne? A I 
did, sir. 

Q When did you borrow any additional sums, if you 
remember? A Shortly after January 20, 1942, I bor¬ 
rowed $400. 

Q Going back to the original loan to you on December 
19, 1941, of $1,200, how, if you remember, was that paid 
to you—by check or cash? A He gave me a check for 
that. 

Q I hand you a document and ask you whether yon 
can identify that for the record, or any part of it. A 
Yes, sir. This is the $1,200 loan Colonel Wynne made 
to me. 

Q And is that your signature on the back? A It is, 
sir. 
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Q Did you get the money that was represented by that 
check? A I did. It was cashed at Colonel Wynne's 
bank. 

Q Were you present when it was cashed? A I was, 
sir. 

Q Who went with you A Colonel Wynne. 

• * • • 

80 (Check dated December 19,1941, Wynne to Boone, 
was marked Wynne Exhibit No. 3 for identification, 

and received in evidence.) 

BY MR. MERRICK: 

Q I hand you another check, Colonel, and ask you 
whether you can identify that. A Yes, sir. 

Q What is it? A This is another check from Col¬ 
onel Wynne to myself in the sum of $400. 

Q And does that represent the February loan which 
you have mentioned? A It does. 

• • • • 

(Check, dated February 24, 1942, Wynne to Boone, in 
the amount of $400, was marked Wynne Exhibit No. 4 
for identification, and received in evidence.) 

81 BY MR. MERRICK: 

Q There are certain notations on the back of the 
note which you hold in your possession. Will you ex¬ 
plain those, Colonel, if you can? That being Defendant 
Wynne's Exhibit No. 1. A Yes, sir. Recorded on the 
reverse of the note shows a credit of $200. 

Q What does it show originally? A $600 credit. 

Q And what is the date? A January 20, 1942. 

Q What happened to that original credit? 

MR. DENIT: Wait just a moment. Did you make 
those notations? 

THE WITNESS: I made no notations on the back of 
this, except my initials. 

MR. DENIT: Do you know who did? 

THE WITNESS: ” Yes, sir. 
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MR. DENIT: Who did? 

THE WITNESS: Colonel Wynne. 

MR. DENIT: Did you see him make it ? 

THE WITNESS: I am of the opinion that I did, Mr. 
Denit. 

BY MR. MERRICK: 

Q Do you know whose handwriting it is? A It is? 
not mint, and this is Colonel Wynne’s. 

82 Q Well, is it Colonel Wynne’s handwriting? A 
Yes. 

MR. DENIT: You say these notations on the back art 
Colonel Wynne’s handwriting, and you saw him make 
them? 

THE WITNESS: I saw this credit made, yes, sir, bjf 
Colonel Wynne. 

• • • • 

MR. MERRICK: 

Q What happened to the original notation on the check? 
A Well, the original notation shows a credit of $600 
and when I borrowed the $400 represented by the check 
you have in your hand, he gave me a credit of $200 instead 
of $600. 

Q In other words, when the $400 loan was made, that 
original credit was canceled and the new one entered; is 
that correct? A Yes, sir. 

Q Do your initials appear on there? A Yes, sir. 

Q Is that as to the correction or as to the original 
credit? A To the correction. 

Q Is there any notation on the back of that note? A 
Yes, sir. 

Q In whose handwriting is that? A Colonel 
Wynne’s. 

83 Q What does it say? A “Paid in full, with 
interest.” 

Q What date? A It doesn’t give any date. 

Q Whose initials are those, sir? A Colonel Wynne’s 
initials. 
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Q And your counsel had that in his possession. "What 
happened to it, if you recall, at the time that last nota¬ 
tion was made! 

• • • • 

84 BY ME. MERRICK: 

Q Well, was it given to yout I will ask you 
that. A Yes, sir. 

Q In whose possession has it been since it was given 
to you? A In my possession. 

Q Now, I also invite your attention to certain nota¬ 
tions made on the front of that note in red pencil. 

Will you explain those, if you can? A I will. It is 
marked “Beturned January 21, 1942, upon payment on 
account of $200.” As referred to on the reverse of the 
same note. 

MB. DENIT: Now, just a moment I object to that 
and move to strike out the last part of his answer, 

85 because it is not a correct reading of what appears 
on the face of the note. 

THE COUBT: Is that correct? 

MR. MERRICK: I have no objection. 

THE WITNESS: I believe it is, your Honor. 

THE COURT: All right; objection sustained. 

MR. MERRICK: Strike out the last part of it. 

BY MR. MERRICK: 

Q Will you answer the question now as to what the 
notation on the front of the note is, and can you explain 
it? A Yes, sir. 

• * • • 

MR. DENIT: Just a moment. Is that your notation 
or somebody else’s notation? 

THE WITNESS: It is Colonel Wynne’s notation. 

MR. DENIT: That is Colonel Wynne’s handwriting? 

THE WITNESS: Yes, sir. 
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it 


MB. DENIT: Did you see him write it there ? 

THE WITNESS: I don’t recall whether I did at that 
moment or not, but I recognize his handwriting. 

MB. DENIT: Well, do you know whether he wrote 
on the margin on January 21,1942, or not? 

THE COUBT: Apparently you will have to save your 
question for Colonel Wynne. 

MB. MEBBICK: Very well, your Honor. 

BY MB. MEBBICK: 

Q Did you get back any part of the collateral 

86 security recited in that note on or about January 
21,1942? A Yes, sir, I got— 

Q Can you say what collateral security you did get 
back at that time? A Yes, sir. I returned the se¬ 
curity recorded in the note. 

Q The full amount. A Yes, sir. 

BY MB. MEBBICK: | 

Q Didn’t you get back just merely the two certificate? 
relating to the titles to the automobiles, rather than— 
MB. DENIT: I object to that. 

THE COUBT: The objection is sustained. 

MB. MEBBICK: Very well; I will reserve that 

87 for my direct examination. 


BY MB. MEBBICK: 

Q Colonel, you testified before lunch concerning a loan 
in February, 1942, from Colonel Wynne, of $400. 

How much did you owe him at that time, following 
the making of that loan? A I owed him a balance of 
$ 1 , 000 . 

Q Did you thereafter borrow any additional money 
from Colonel Wynne? A I did, sir. 

Q When was that? A About June, 1942. 
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Q I hand you a document and ask you whether 

88 or not you can identify it. A Yes, sir, I can 
identify it. 

• • • • 

i 

(Check, dated June 29, 1942, drawn on the National 
Bank of Washington, in the sum of $1,500, Wynne to 
Boone, was marked Wynne Exhibit No. 5 for identifica¬ 
tion, and received in evidence.) 

BY MB. MERRICK: 

Q At the time that loan was made, Colonel, do you 
recall whether you executed any other documents, and if 
so, what? A Yes, I did. 

Q What did you execute? A I executed a convey¬ 
ance of the property. 

Q What kind of conveyance? A It was a deed to 
793016th Street, Northwest. 

Q I am talking about June 29, 1942, what docu- 

89 ment did you execute? A I gave him a note. 

Q And what else? A A deed to the property. 

Q Deed of trust? A Deed of trust; yes, sir. 

Q I hand you plaintiffs’ Exhibit No. 2 and ask you 
whether or not that is the document to which you have 
reference. A It is, sir. 

• • • • 

90 BY MR. MERRICK: 

Q I hand you a document, Colonel, and ask you whether 
or not you can identify that instrument. A I can, yes, 
sir. 

• • • • 

BY MR. MERRICK: 

Q Is that the note that you executed at the time you 
made the additional loan of $1,500 from Colonel Wynne? 

A It is, sir. 

• • • • 

(Note, dated June 29, 1942, signed by Daniel F. Boone, 
in the amount of $2,500, was marked Wynne Exhibit No. 

6 for identification, and received in evidence.) 
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BY ME. MEEEICK: 

Q After that deed of trust was executed, there was 
executed a certain release introduced in evidence as 
Plaintiffs’ Exhibit No. 4, signed by Jessie V. Wynne and 
Seymour H. Eowland. 

Do you know anything about the circumstances under 
which that instrument was executed! A Yes, sir. 

Q Will you state what they were, briefly! A Yes, 
sir. 

ME. DENIT: Were you present when it was executed! 

THE WITNESS: Yes, I was, sir. 

On the 21st of July, 1942, Dr. Seymour Eowland was 
in Washington. He resided in Kentucky, and while 
91 he was here Mrs. Wynne and Dr. Eowland signe<ji 
this release for the purpose of selling the property, 
and this would give me a release to the property if they 
were successful in finding a buyer. 

BY ME. MEEEICK: 


Q At that time what, if any, arrangements had been 
made by you with Colonel Wynne or with Mrs. Wynne 
about the payment of this $2,500 loan! 

ME. DENIT: We object to that. The contract be¬ 
tween the parties, as to that loan, is in writing and speaM 
for itself. It cannot be varied by testimony. 

ME. MEEEICK: My question was whether any ar¬ 
rangement had been made with respect to its payment, if 
your Honor please. I think that is a proper question. 

ME. DENIT: Same objection. 

THE COUET: Objection sustained. 

BY MB. MERRICK: I 


Q Did you have any discussion with Colonel Wynne 
prior to his going overseas concerning the payment of 
that loan of $2,500! A Yes. 

ME. DENIT: We object to that. The contract is in! 
writing. 

THE COUET: Sustained. 
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BY MR. MERRICK: 

Q When, if at all, was that loan of $2,500 re- 

92 paid! A At the time of this deed. 

t • • i 

i 

THE WITNESS: It was repaid at the execution of 
the transfer of property to Colonel Wynne. 

BY MR. MERRICK: 

Q Was that on October 27,1942! A Yes, sir. 

93 Q How was it repaid! A By giving him title 
to the entire property. 

Q Giving who title! A Mrs. Wynne. 

• • • • 

94 MR. MERRICK: Yes, I understand 

BY MR. MERRICK: 

Q This instrument in the nature of a deed of trust or 
a deed of trust introduced by Mr. Denit as Plaintiffs ’ 
Exhibit No. 2, were you present when that was pre- ' 
pared! A Yes, sir. 

Q Do you know who else was present! A Yes, sir. 
Colonel Wynne was present. 

95 Q Do you know who actually did the work of 
preparing the instrument! A Yes, sir. I believe 

it was Stuart H. Robeson, attorney. 

Q Where was his office at that time! A Investment 
Building, Washington, D. C. 

Q Do you recall whether you and Colonel Wynne went 
down there together! A I don’t know whether we went 
together. I think we met there, is my recollection. 

Q Do you know who furnished the form on which this ; 
instrument was prepared! A I don’t recall that. 

Q Was it furnished by you or by Colonel Wynne or ; 
do you know! A I don’t remember. It may have been 
furnished by the lawyer. j 

Q Do you know whether he furnished the form of the 
note which was signed at that time, and which has been 
introduced in evidence as Wynne Exhibit No. 6! A No, 
sir, I believe the lawyer supplied this. 
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Q Yon did not dictate or direct any of the contents 
of either one of these instruments, did you? A I did 
not. 

Q Reference was made by Mr. Denit. to some 

96 instrument which you executed. I believe your an¬ 
swer in one of the cases filed in this Court in Au¬ 
gust, 1943, in which you made reference to keeping your 
children in your own home—may I ask you at this this, 
August of 1943, where were you living? A At 7930 
16th Street, Northwest, Washington. 

Q Did you have any arrangement with Colonel Wynne, 
and if so, what was it, concerning your remaining in the 
home after its transfer to Mrs. Wynne? A Yes, on a 
rental basis. 

Q What was that basis? A Of paying the first and 
second mortgage and the taxes, water rent, and so on. 

Q Insurance? A Yes, sir. 

Q And what about repairs? A Yes, sir; that Was 
included. 

Q Those payments amounted to how much? A $63 
and something was the first mortgage; $48 and some¬ 
thing was the second mortgage. It ran in excess of $100 
—the mortgage ran in excess of $111, with taxes, and so 
on. It was far in excess of $125. 

Q How long did that arrangement continue? A 
From the time until the house was—for the time I re¬ 
mained in the house. 

• • • • 

97 THE COURT: I understood him to say for the 
full time that he remained in the house. 

Is that your answer? 

THE WITNESS: Yes, sir—on a rental basis. 

BY MR. MERRICK: 

Q Did you make the payments to the holders of the 
trust, or did you make them to Colonel Wynne? A Well, 
I made the payments to the first and second trust. 


! 
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Q For how long? A Until Colonel Wynne returned 
from overseas. 

Q And that was in— A December of ’45. 

Q Thereafter was that arrangement changed? A 
Yes, sir. I paid Colonel Wynne direct after that 

Q Did you make the monthly payments then to Colonel 
Wynne or to the holders of the trusts? A To Colonel 
Wynne. 

Q Who paid the taxes on the property during the time 
that you were there? A I paid the taxes until Colonel 
Wynne returned, and he paid them from the rental. 

Q Were there any repairs made on the property dur¬ 
ing that time, if you recall? A Which time, Mr. Mer¬ 
rick? 

98 Q During the time that you were in there until 
the time that Colonel Wynne returned. A Yes, 

sir. 

Q In other words, was the water rent paid by you? 
A Yes, sir. 

Q How about the insurance? A Yes, sir. 

Q And you say that aggregated a total of how much 
per month? A In excess of $125. The first and second 
trust payments were $111, I believe, approximately. 

Q When was that arrangement made with Colonel 
Wynne or Mrs. Wynne? A Prior to his going overseas. 

Q Was that following the one of June 29, 1942? A 
It was; yes, sir. 

• * • • 

BY MR. WELLFORD: 

Q Colonel Boone, you were asked by Mr. Denit in 
regard to two judgments against you in North Carolina. 
A Yes, sir. 

Q They are identified in the record—one, around 

99 $11,000, and the other, $3,000? A Yes, sir. 

Q As a result of the litigation in North Caro¬ 
lina, was there any attachment made against your farm 
in North Carolina? A Yes, sir. 
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Q As a result of that, was that farm sold? A It was. 
Q Who was the plaintiff that brought the attachment 
against the farm? A The same plaintiffs that are in tills 
case. 

Q Well, was it one of the plaintiffs in this suit? A 
Yes, one of them. 

Q Was it Martha Lightner Boone? A Yes, sir. 

Q Did you receive anything at all from the sale of 
that farm? A Not one cent. 

* # * * 

100 Redirect Examination 

BY MB. DENIT: j 

Q I direct your attention to Plaintiffs’ Exhibit No. 14, 
being the deed of release dated July 21, 1942. Was that 
paper executed on the 21st day of July, 1942? A I be¬ 
lieve it was. That is the date that is shown on here. 

Q You said you were present when it was signed. 
A Yes, sir. 

* Q Do you know whether it was executed on that day 
or not? A Yes, sir, I think that is the date it w^s 
signed. 

Q Where was it signed? A At the residence at 79$0 
16th Street, Northwest, in the presence of Dr. Rowland, 
Mrs. Wynne, and the notary public, Mrs. Jones. 

Q Did Mrs. Jones reside at 7930 16th Street, North¬ 
west ? A Not to my knowledge, at any time. 

Q Do you know the occasion of her being at tho^e 
premises? A Yes, sir. She was called there to notarise 
an instrument of Dr. Rowland and Mrs. Wynne. 

Q WTio called her? A I may have called her. I 
wanted a notary public. 

101 Q Do you know? A No, sir, I don’t know. I 
may have. That was 1942. 

Q How did you ascertain her whereabouts? A Well, 
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she is a notary public, and I knew that she was a notary 
public, and would consider coming out and taking a notary. 
I was asked to call one. 

Q Do you know whose office you called to get her? 
A Yes, sir. She worked in an office on 15th Street for 
General Cox, I believe it was. 

Q And you say that she came out to 7930 16th Street 
and took the acknowledgment personally? A That is 
my remembrance; yes, sir. 

Q Well, you know, if you were there, don’t you? A 
Yes. I say, that is what I remember. 

Q Did you read the release at that time? A I as¬ 
sume that I did. 

Q Did you prepare it? A I did not. 

Q Do you know who did prepare it? A I don’t at 
this time, no, sir. I believe—I don’t remember who pre¬ 
pared it. 

Q Do you know who arranged for having it prepared? 
A I think Mrs. Wynne and Mr. Robeson, the lawyer 
mentioned. 

Q Do you know any reason why Mrs. Wynne 
102 would have a deed of release prepared on July 21, 
1942, for a debt not then due? 

MR. WELLFORD: I object to the question on the 
ground how could he possibly know what reason was in 
the head of Mrs. Wynne. 

THE COURT: You may answer. 

BY MR. DENIT: 

Q Do you know of any reason why she would do that? 
A Yes, sir. 

Q What was the reason? A Well, we were trying 
to sell the property. They were calling upon me for 
payment and there were several people we were trying 
to sell it to. 

Q Now, who was calling on you for payment? A Mrs. 
Wynne wanted the property deeded to her or the trans¬ 
action completed at that time. 
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Q Well, who was calling on yon for payment? A Mrs. 
Wynne asked that the case be settled, and that we try 
and sell it, and I had a prospect I was trying to sell 
it to. 

Q Who specifically asked yon to pay the debt? A 
Well, Colonel Wynne had asked me before he went over¬ 
seas, on two or three occasions. 

Q Mr. Boone, yon are a lawyer, aren't yon. A That 
is my profession; yes, sir. 

103 Q Well, yon are engaged in practice now, aren't 
yon? A Yes, sir. 

Q And yon served in the United States Army as a 
Captain, Major, and I believe retired as a Colonel? A 
Yes, sir. 


Q Yon understood the note of June 29, 1942, when 
yon signed it, didn't yon ? A Yes, sir. 

Q Didn't yon know that by the terms of that note 
yon could only be required to pay $25 a month on the 
29th day of each month thereafter? A Yes, that is the 
note; but I had payments besides that, as yon know. 

Q Well, that is the only obligation yon now claim yon 
had to Colonel Wynne at that time, isn't it? A I had 
the first and second mortgages. 

Q They were not payable to Colonel Wynne, were 
they? A Well, that was part of the transaction. 

Q Well, yon understand this very simple questio^, 
that yon did not have to pay but $25 a month on the 
29th day of each and every month on this note; isn’t 
that true? A On that note? 

• • • • 


Q Now, can yon tell the Court why, if yon know 
104 demand was being made upon yon by either Mrs. 

Wynne or Colonel Wynne to pay this note eight 
days before the first installment was due? A Well, Col¬ 
onel Wynne had directed me to get someone to succeed 
me in the debt of $2,500 I owed him before he went overt- 
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seas, and he insisted that I do it, and Mrs. Wynne was 
following his instructions. 

Q That is your explaantion? A That is the answer 
and the truth. 

Q All right, sir. 

Your counsel produced the note of $2,500 which has 
been marked Defendant Wynne Exhibit No. 6. 

Did you give it to your counsel! A Will you let me 
see the one you are referring to? 

Q I am holding it in my hand right in front of you. 
A I gave this to Colonel Wynne the 29 th day of June,. 
1942. 

Q When did you get it back? A When 1 deeded the 
property over to Mrs. Wynne. 

Q In October of 1942? A No, sir. This was re¬ 
leased when I deeded the property to her to release this 
note. 

• • • • 

105 Q Did you give this note to your counsel? 

MB. MEKRICK: At what time, Mr. Denit? 

MB. DENIT: Any time. I don’t care when. 

THE WITNESS: Yes, sir, I gave it to counsel. 

BY MR. DENIT: 

Q All right. When did you entrust it to your counsel? 
A I don’t remember when that was done. 

Q 1942, 1943, 1944, 1945, or any date. A I don’t 
remember that. 

Q You cannot tell when? A No, sir. 

Q When did you receive it from either Mr. Wynne or 
Mrs. Wynne? A I received it when the property was 
transferred to Mrs. Wynne. 

Q You did not receive it at the time the deed of re¬ 
lease is dated, July 21, 1942, did you? A No, sir. I 
could not, because the property was not released at that 
time. 

Q Now, you have told us you were present when 

106 this release was signed, and you knew what was 
in it. 
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I call your attention to the last recitals in the release: 

“The indebtedness secured thereby having been paid 
and satisfied and marked canceled and paid.” 

The paper that yon hold in your hand is the only evi¬ 
dence of this so-called $2,500 indebtedness, isn’t it? A It 
obviously is, I believe. 

Q All right. Will yon point out to the Court, please, 
any evidence of a cancellation or payment on that note? 
A Yes, sir. The exhibit showing the transfer of the 
deed— 

Q Point out to the Court any evidence of payment or 
cancellation on the note which you hold in your hand, 
namely, Wynne Exhibit No. 6. A This does not show 
the cancellation. The deeding of the property paid this 
off completely. That is not my instrument there at alL. 
That was Mrs. Wynne’s paper. I have never had that. 

Q You mean that this release was fictitious; is that it? 
A I said nothing of the kind, and I don’t believe that 
such is true. 

Q Well, is it a fact that the indebtedness secured by 
the deed of trust referred to in this release was 
107 marked canceled and paid? A It was not canceled 
and paid. 

Q So, to that extent at least the deed of release does 
not state the truth; is that right? 

MR. MERRICK: I object, if your Honor please. 

THE WITNESS: That was Mrs. Wynne’s — 

THE COURT: Wait just a minute. 

MR. MERRICK: I object to the argument between 
counsel and the witness. 

The two instruments speak for themselves. Now, the 
note obviously does not contain any notation “canceled 
and paid,” and your Honor can draw the conclusion as 
to whether that release is fictitious or otherwise, or whether 
it recites an untrue fact. It is not necessary for counsel 
to argue with the witness about it. 

THE COURT: Objection overruled. 
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MR. WELLFORD: On top of that I would like to state 
this, if your Honor please: Learned counsel for the 
plaintiffs, being counsel for one of the largest hanks in 
Washington, is well aware that those things are stated 
that way every day and the note is surrendered to the 
man who pays it, and that is all there is to it, because 
it states “paid and canceled” and it does not appear on 
there and doesn’t mean anything. 

THE COURT: Objection overruled. 

MR. DENIT: Read the question, Mr. Reporter. 

108 The Reporter (reading): 

“Question. So, to that extent at least the deed 
of release does not state the truth; is that right?” 

THE WITNESS: I cannot state as to that That is 
not my paper. That was Mrs. Wynne’s release which 
they have retained to this date, as far as I know. 

MR. DENIT: 

Q As a matter of fact, you know that you were shown 
a photostatic copy of this very release in the proceedings 
before this Court in Civil Action No. 19,264, don’t you? 
A No, I don’t know that. If I could see it, I could tell 
you, probably. 

Q I show you a paper bearing the designation “Wynne 
No. 6” and ask you if that identical instrument was not 
shown to you in Civil Action No. 19,264. A I could not 
tell you. I don’t see any such identification. 

Q Do you deny that it was ? 

• • • • 

109 THE COURT: Objection overruled. You may 
answer. 

THE WITNESS: I would not know, your Honor. 

BY MR. DENIT: 

Q Now, I show you the so-called deed dated October 
27, 1942, on which there appear a lot of revenue stamps, 
with cancellations identified as follows, “DFB, 10-27-42.” 

Did you make those cancellations? A Yes, sir. 



67 A 


Q Do you know any reason why you should cancel 
revenue stamps on that deed to Mrs. Wynne? A WhyL 
yes. The whole property was hers. 

Q Did you buy those stamps, or did she buy them? 
A I don’t recall right now, Mr. Denit 

• • • • 

BY ME. DENIT: 

Q You cannot tell us whether you bought those stamps 
with your money or somebody else’s money? A No, sir, 
I could not say. That was in 1942. I know the deed 

110 was completely released and the property was trans¬ 
ferred to Mrs. Wynne. 

Q Now, did you draw this deed? A I did not. 

Q Do you know who did? A I believe Mr. Eoberson, 
the same attorney, did. 

Q Well, do you know whether he did or not? A I 
don’t know positively, Mr. Denit. 

Q Let me direct your attention to Wynne Exhibit No. 
1, the so-called collateral note. A Yes, sir. 

Q The collateral recited in this note is 700 shares of 
capital stock of Packard Motor Company, is it not? A 
Yes, sir. 

Q Do you know what the market value of the Packard 
Motor Company capital stock was on December 19, 1941? 

• • • • 

THE WITNESS: No, sir, I do not know. 

BY ME. DENIT: 

Q Wasn’t it approximately $3 a share? A I do not 
know at this time. 

Q Was there any discussion with the man to 

111 whom you were giving this stock as collateral, as to 
whether it was worth the amount of the note or not? 

A Well, I am sure that Colonel Wynne valued them and 
saw them and determined their value at the time he ac¬ 
cepted them. 

Q Was there any discussion as to the value of the 
other items of collateral, namely, 1941 Packard convertible 
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coupe? A I believe there was, Mr. Denit I don’t re¬ 
member what the discussion was. I think it was suf¬ 
ficient to secure the loan. 

Q Any discussion as to the value of the 1939 Lincoln 
Zephyr four-door sedan? A I imagine there was, at 
that time. 

Q Did you and Colonel Wynne undertake to value those 
securities for the purpose of determining their sufficiency 
as collateral? A I believe we did, Mr. Denit. 

Q What did you determine the value was? A I don’t 
remember what we determined the value was. It speaks 
for itself, the market value at that time, I believe. 

Q Now, Mr. Boone, this note is dated December 29, 
1941, and says that three months after date you promise 
to pay to the order of Colonel George C. Wynne and/or 
Mrs. Jessie Wynne, $1,200. 

112 Your testimony here today is, as I understand 
it, that on January 20, 1942, two months before the 
note was due, you paid $600 on account. 

A That is right. 

Q And then on the next day or the same day you got 
back $400 of the $600 you paid on account. 

MR. MERRICK: No, that is not correct. 

BY MR. DENIT: 

Q Well, how much did you get back? 

MR. MERRICK: He did not get any back. 

If your Honor will permit me to correct Mr. Denit — 

MR. DENIT: Just let the witness answer. 

BY MR. DENIT: 

Q How much did you get back? A I did not get any 
back. 

Q You mean by that that you did not get an additional 
check that day? A No, sir, I did not. 

Q But you got a release of $400 that you paid on 
account, didn’t you? A I got a release of $600 at first. 
Then he loaned me $400 at a later time. That left a bal¬ 
ance of $1,000. 
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Q Is it your testimony here today that you paid $600 
on account on January 20,1942! A It is. 


113 Q Now, on the face of this note there is the nota¬ 
tion which I understood you this morning to sWy 

was in Colonel Wynne’s handwriting “Returned Janua|ry 
21,1942, upon payment on account of $200.” A Yes, sir. 
The reverse also explains that as well as the notations 
referring to the certificates of the automobiles that were 
released. 

Q All right. Then the actual amount of money cred¬ 
ited on the note after the adjustment between you was 
$200; is that right? A The first credit was $600. lie 
loaned me $400. That made a credit of $200. 

Q Now, upon the making of that credit for $200, what 
happened to the collateral? A He released the titles tjo 
these two cars indicated here. 

Q What happened to the remainder of the col- 

114 lateral? A He retained that. 

Q What eventually happened to it? A Even¬ 
tually it was returned when it was paid by the new notf 
and the transfer of the title. 

Q Why didn’t you tell us about that this morning? 

I think it was told this morning. 

Q You mean now to tell the Court that in October of 
1942, when you executed this deed to Jessie V. Wynne; 
there were surrendered to you certificates for 700 shared 
of capital stock of the Packard Motor Company? A No] 
sir. 


115 Q When were the 700 shares of Packard Motor 
Company capital stock returned to you? A They 
were returned when I gave them a new note, in June of 
’42. These certificates were released to me with the 
new note. 

Q You mean when you increased your indebtedness, ! 
your creditor returned the collateral? A I would not say! 




- ■. -7 • 
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that I increased my indebtedness when I gave them a 
complete deed to the property. 

Q But you did not give them a complete deed to the 
property until October of 1942. A In addition to the 
note I gave them an additional note for $2,500. The record 
shows that. 

Q Major Boone, you know exactly what I am trying to 
find out here. A I don’t know exactly what you are 
asking me, Mr. Denit I would like to answer it 

• « • • 

i 

116 Q Is it your testimony here today that when 
your indebtedness to Colonel Wynne amounted to 

$1,000 and you increased it to $2,500, that you received 
from Colonel Wynne certificates for 700 shares of Packard 
Motor Company stock that had been held as collateral for 
a $1,200 note? Is that your testimony? A That is sub¬ 
stantially true. However, you will bear in mind that 
there have been payments made on there, and a $2,500 
note was given at the time. 

Q Now, is it your testimony, further, today, that upon 
payment on account of $200 of the $1,200 note, there were 
released as collateral security, first a Packard convertible 
1941 coupe and, second, a 1939 Lincoln Zephyr four-door 
sedan? Is that your testimony? A Identically; yes, sir. 
Precisely, and the stocks remaining were worth in 

117 excess of the amount then owed on the note. 

Q Now, you have been kind enough to tell us 
that they were worth in excess of the amount then due 
on the note. A Yes, sir. 

Q Perhaps you will be able to tell us how much they 
were worth on the market. A I will accept your value 
of $3 per share. 

Q I don’t want any concessions. I want your testi¬ 
mony as to what you knew the market value of that stock ' 
was at that time. A I did not know the exact market ' 
value. I don’t know of any Packard stock being worth 
less than $3 in ten or fifteen years, though, Mr. Denit. 
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Q All right. Then it was worth $2,100; is that correct? 
A X did not say that, sir. 

Q Well, if it was worth $3 a share, and yon had tOO 
shares, by simple arithmetic that woold be $2,100, wouldn’t 
it? A If it was worth that I have not said it was 
worth that 

Q Well, will yon be good enongh to tell this Court 
what in yonr judgment the market value of that stock 
was at that time? A In my opinion the market value 
of Packard stock at that time, namely, December 19 j— 
rather, the date you refer to is in ’42, is it not, when it 
was released? 

118 Q The date that it was released. A I would 
say in excess of $3 per share, but whether it was 

3 or 6,1 do not know. 

• • • • 

Q What was the value of the 1941 Packard convertible 
coupe on January 20, 1942? A I would estimate only, 
Mr. Denit, of it being valued in excess of $1,000. 

Q In excess of $1,000? A Yes, sir. 

Q What was the value of the Lincoln Zephyr? A 
Well, that was a used car and a ’39. I would say less 
than $1,000, as an estimate. 

Q $999? A I did not say $999, Mr. Denit. 

Q How much less than $1,000? A I would not say, 
Mr. Denit. 

Q Well, why did you say less than a thousand? A It 
is merely an estimate. 

Q Well, what is the estimate? A Less than $1,000. 

Q You cannot tell us any more definitely than 

119 that? A I could not; no, sir. 

Q Now, these two automobiles were titled iu 
your name, weren’t they? A I believe they were, sir. I 
don’t know whether there was a lien on either one or not 
I don’t think there was, sir. 

Q At some time or other Colonel Wynne became the 
owner of one of these automobiles, did he not? A At no 
time in my life, as I know of. 
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Q Was this Packard automobile carried in the name 
of George A. Wolfe at any time! A No, sir, it was not 
Colonel Wolfe had loaned me some money on that car 
at one time. 

Q Well, did yon carry the title in his name? A I 
don’t remember. I may have secured him by giving a 
lien on the title. I don’t remember at this time. It was 
’41. 

Q Colonel Wolfe moved from Washington to New 
York, didn’t he? A He did. 

Q And he undertook to foreclose his lien on the car? 
A No, sir, he never had a foreclosure on this car you 
speak of. 

Q Did you, as a result of some arrangement between 
Colonel Wolfe and Colonel Wynne, get the title to 

120 that automobile in Colonel Wynne? A No, sir. 
You are not referring to the same car, Mr. Denit. 

Q Oh, there was another one? A Yes. 

Q When was that? A The same one we testified to 
previously in the deposition. 

Q Which one was that? The Judge does not know 
about it. A It was a Chevrolet, at a later date, sir. 

A A Chevrolet? A Yes, sir. 

Q You are sure about that? A Yes, I am quite posi¬ 
tive of it. 

Q Now, Major Boone, I direct your attention to your 
deposition taken on February 16, 1946, in Civil Action 
No. 28,208 — 

• • • • 

121 BY MR. DENIT: 

Q I ask you if you were not asked these ques¬ 
tions and made the answers indicated, beginning on page 
68 : 

1 ‘ Question. Do you own an automobile ? 

‘* Answer. No, sir, I do not. 

* * Question. Do you use an automobile ? 

1 * Answer. No, sir, I do not at present. 
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“Question. Sir? 

4 4 Answer. No, sir, I do not. 

“Question. When did you discontinue using an auto¬ 
mobile? 

44 Answer. In December, 1945. 

4 4 Question. December, 1945 ? 

4 4 Answer. Yes. 

4 4 Question. What did you do with the car ? 

4 4 Answer. I returned it to the man who demanded pay¬ 
ment for the automobile. 

4 4 Question. Who was that ? 

4 4 Answer. George Wolf. 

4 4 Question. Where is he located ? 

4 4 Answer. He lives in New York City. 

4 4 Question. He lives in New York City ? 

44 Answer. He used to live here; he lived with me for 
about six or seven months. 

4 4 Question. How did you return it to him? 

122 44 Answer. How did I return it? 

4 4 Question. Yes. 

4 4 Answer. I returned it for payment of the mortgage 
he had on it, and he then sold it. 

44 Question. Did he come down here and get the car? 

4 4 Answer. No, sir, he did not. 

44 Question. Did you take the car to him in New York? 
4 4 Answer. No, sir, I did not. 

44 Question. Did you deliver it to anybody? • 

4 4 Answer. I released it to Colonel Wynne, who bought 
it from George Wolf? 

4 4 Question. You released it to Colonel Wynne who 
bought it from George Wolf ? 

4 4 Answer. That is right. 

4 4 Question. Did Colonel Wynne give you the money 
to go down and take out license tags for him? 

4 4 Answer. No, sir, he bought the tags in New York. 

44 Question. He bought tags in New York? 

4 4 Answer. Yes, sir. 
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“Question. Is that car at the premises now? 

“Answer. No, sir. 

* * Question. Where is it f 
“Answer. Colonel Wynne has it.’* 

I will ask you if that does not refer to the Packard 
convertible coupe — 

• • • • 

123 Q Doesn’t that refer to the Packard coupe de¬ 
scribed in the collateral note with the designation 

44 Title No. X 25151 ”? A It positively does not. 

Q What car does it refer to? A The Chevrolet I 
previously told you about today. 

Q What Chevrolet? A The records will show 

124 it if you read the deposition you were reading a 
minute ago. 

Q Well, I am asking the question for you to answer in 
the presence of the Court, sir. 

What Chevrolet? 

A The Chevrolet is identified in the deposition, Mr. 
Denit. 

Q Will you identify it again? A I do not remember 
motor numbers or serial numbers or tag numbers of the 
car that many years ago. I could not further identify it 
other than a Chevrolet sedan. 

Q 1941, ’42, ’43, or what? A I don’t remember the 
year at this time. I think the record will help you re¬ 
member it, Mr. Denit. 

Q Was it a sedan or a coupe? A It was a sedan, 
two-door or a four-door. 

Q You mean you don’t remember that, even? A I 
believe it was at least two doors. 

Q How much did Colonel Wynne pay for it? A I 
don’t remember the exact price he paid Mr. Wolfe. I 
think your record will show that. 

Q Did you pay it for him? A I did not pay it for 
him. 

Q Did you transmit any check for Colonel Wynne to 
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Mr. Wolfe? A I believe I delivered the check. I 

125 believe that was it. 

Q Where was the check drawn on; what bank? 
A I would not know that. 

Q Was it drawn on a Washington bank or a New York 
bank? A I do not know that. Colonel Wynne would 
probably have his canceled check. 

Q Have you ever seen the check since the time y<l>u 
transmitted it to Wolfe? A I don’t think I have. I 
remember the check was given. I would not have his can¬ 
celed check. 

Q You maintained a bank account at the Hamilton 
National Bank during December, 1941, and June of 1942, 
did you not? A I believe I did, Mr. Denit; yes, sir. 

Q Did you deposit any of the three checks that were 
given you by Colonel Wynne in your bank account? A [I 
don’t recall, Mr. Denit, whether I did or not. I may havte. 

Q Well, you saw them this morning. I hand them to 
you again this afternoon. A I don’t remember at this 
stage. That was in ’42. 

Q Let’s see if I can help you remember. Do you recall 
testifying here this morning that— A I cashed one of 
them at Colonel — Colonel Wynne went with me to one 
bank, I remember, at one time. 

126 Q And you got cash from the paying teller? 

I believe that is correct, sir. 

Q When you got the $400 check, you also went to the 
paying teller and got cash? A I do not remember that, 
sir. 

Q Well, I direct your attention to the stamp on the 
front of the check. 

If you will just look at the check, Major, you will find 
out what I am asking you about. 

I direct your attention to the stamp on the front of the 
check, the initials “P. T.” Does that refresh your recoil 
lection as to whether that check was cashed by the pay¬ 
ing teller at the National Bank of Washington? 
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• • • • 

127 BY MR. DENIT: 

Q Now I direct your attention to the check of 
June 29, 1942, in evidence as Wynne Exhibit No. 5, and 
ask you whether you cashed that at the paying teller’s 
window at the National Bank of Washington or put it 
through your account. A I do not recall whether I 
deposited it or cashed it. I would like to add that if this 
is the identification of a paying teller, it may identify 
it as having been cashed there. I would not remember, 
is my answer. 

• • • • 

128 Recross Examination 
BY MR. MERRICK: 

Q What became of the two automobiles referred on in 
that note, the certificates of which were given as col¬ 
lateral security for the Wynne Exhibit No. 1? 

My question is, what became of those two automobiles 
following the release of the certificates of title to you on 
or about January 20,1942? A I sold both of them. 

129 Q Do you know to whom you sold them? A 
Yes, sir. The Packard to Loving Motor Company, 

I believe it was, and the Lincoln Zephyr to a Mr. and 
Mrs. Robertson. They were employed in the War De¬ 
partment. 

Q Did you at any time ever sell either one of those 
cars or any other automobile directly to Colonel Wynne? 
A I did not, sir. 

• • * • 

Mary Elizabeth Stabler 

was called as a witness for and on behalf of the plain¬ 
tiffs and, having been first duly sworn, was examined and 
testified as follows: 
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130 

Q 


Direct Examination 

• * • • 

Q In what business or profession are you en 
gaged? A I operate a concert bureau in Washing¬ 
ton. 

How long have you been in that business? 


A Two years this past July. 


Q Do you know the defendant in this case, Daniel If. 
Boone? A Yes,sir,Ido. 

Q Do you know also the defendants George C. Wynne 
and Jessie V. Wynne ? A Yes, I do. 

Q Were you ever employed by the defendant, 

131 Daniel F. Boone? A Well, I wouldn’t say tha 
I was employed. I wouldn’t call it employment. 

was in Major Boone’s household for quite some time, bu 
I would not say in an employed capacity. 

Q For what period of time were you in his household? 
A Well, I was in Major Boone’s household from about 
’41 until ’45. 

Q Continuously during that period? A Yes, continu 
ously. 

• Q Were you sort of governess or mother for his chil 
dren? A Well, I was appointed by the Episcopal Church) 
as the godmother for his two children. 

Q Did you have charge of the children while you were 
there? A Yes, I did. I had as much charge of those 
children as I would have had of my own children. 

Q Did you have anything to do with paying the ex 
penses of the household? 

• • • • 

132 THE WITNESS: I paid many of Major Boone’s 
bills, if that is what you refer to. 
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Q With money furnished by him? A Yes, I did. 
Major Boone has given me cash to do various things; shop 
for his children; pay bills; as anyone would do who 
was maintaining a household. 

Q Did you have anything to do with paying install¬ 
ments on lie first and second trusts on the property? A 
I did, on many occasions; yes, sir. 

Q Who furnished you the money with which to make 
those payments? A Major Boone always gave me the 
money to pay them. 

Q Did he give you any instructions about mak- 

133 ing the payments? A Well, he just handed me the 
book with the money in it, and I would go down 

and pay them. 

Q Did he ever tell you to make any payments on be¬ 
half of either Mrs. Wynne or Colonel Wynne? A No, 
sir, he did not. It was just always on the house, you 
know, under his name, that I paid the bill. 

• • • • 

THE WITNESS: No, I did not. I never paid any 
bills for anyone other than for Major Boone’s household. 

• • • • 

Q What time in 1945 did you leave that household? 
A I left in October of 1945, because my daughter’s baby 
was bora the 10th of November of ’45. 

Q And, as I recall, you went there in 1941? A Yes, 
sir, I went there in 1941. 

Q Between 1941 and October of 1945, did either Colonel 
Wynne or Mrs. Wynne move any furniture to that house? 
A No, sir, they did not. 

Q Did they ever visit there? A I would like to 

134 correct that, if I may. The only furnishings that 
came from Colonel Wynne’s home were two chairs 

that Major Boone purchased from Mrs. Wynne. That is 
the only furnishings that came in. 
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Q Did they visit the house? A Well, they came over 
quite often. There was only one visit while I was there, 
and that was after the Colonel had left for England, Mrs. 
Wynne stayed, oh, I would say, several days at the house 
before she went south. 

Q Did she stay there as a paying guest, or how? A 
Well, no, they were not paying guests. They were treate4 
just like any other guests would be in your home. 

Q And that is the only occasion that you recall that 
she stayed more than a day? A Yes, sir, that is. 

Q And Colonel Wynne never stayed overnight there, as 
far as you know? A Not while I was in the household. 
Colonel Wynne never spent a night in the household. 

Q Was he entertained there the same as any other 
guests ? A The same as any other guests; yes, sir. 

Q Did Major Boone have an automobile at the house? 
A Yes, sir, Major Boone always had an automobile, sir. 

Q Did he have a Packard convertible sedan? A Yes, 
sir, he did. 

Q Do you know whether that was carried in his 
135 name or somebody else’s name? A I don’t think 
it was in the Major’s name; no, sir. 

MR. MERRICK: I object to what she thinks. 

THE WITNESS: Well, I know it was not, because I 
drove all the cars, sir, and I carried registrations. 

MR. MERRICK: I move that go out, if your Honor 
please. 

THE COURT: The answer objected to will go out. 

Now you may put a new question. 

MR. DENIT: 

Q Did you ever drive that Packard coupe? A Yes, 
sir. 

Q It was a coupe, was it? A It was a coupe, Pack¬ 
ard. 

Q Do you know in whose name it was registered? A 
Yes. 
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MB. WELLFOBD: I object to that on the ground that 
the registration would be the best evidence. 

THE COUBT: Yon may answer, if yon know. 

THE WITNESS: The Packard was nnder Colonel 
George Wolfe, who was a friend of Major Boone’s and 
lived at the home for qnite some time, bnt his residence 
is New York. 

BY MB. DENIT: 

Q Were there any other antomobiles at the house? A 
Yes, sir. They had a Lincoln Zephyr when I first went 
with them, and that, I think, the Major sold — if 

136 I am correct in that — I know I am correct in that. 

Q Was that registered in his name? A Yes, 
sir. 

Q Was there any other automobile there? A Well, 
they had a Chevrolet station wagon that was in one of 
the ladies who was associated in Major Boone’s house¬ 
hold, Mrs. Howard, at one time. 

Q Did you see the registration card for that auto¬ 
mobile? A Yes, because I drove that, and the registra¬ 
tion was in Mrs. Nellie G. Howard. 

• • • • 

MB. DENIT: If the Court please, it has been stipu¬ 
lated between counsel that John M. Kirby, a licensed 
real estate broker engaged in business in the District 
of Columbia, is qualified to testify as an expert as to 
value of property, and that if called he would testify that 
the market value of the property in suit in October, 1942, 
was $18,000; that George F. Linldns, likewise a qualified 
real estate broker, would, if called, testify that the market 
value of the property in October, 1942, was $18,500. 

MB. MEBBICK: That is correct, if your Honor 

137 please. I have so stipulated with counsel. 

MB. WELLFOBD: And I am not interested in 
their stipulation about it. He said counsel; and I just 
want the record to show it was between Mr. Merrick and 
him. 
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THE COURT: Very well. 

MR. DENIT: I understood you had been consulted an 
made no objection to it. 

MR. MERRICK: No, I did.not talk to him about it. 

THE COURT: He says he has no interest in the stip¬ 
ulation. 

MR. WELLFORD: But Mr. Denit said he understood 
that I had been consulted. This is the first time I ever 
heard of it, when he read from those papers he had in 
his hand. Never in my life has he ever mentioned it to 
me, or anybody else. I knew nothing of it. 

THE COURT: Well, you make no objection ! 

MR.WELLFORD: No,sir. 


Evidence on Behalf of Defendant Wynne 


George Cobh Wynne, 

a defendant, was called as a witness in his own behalf 
and, having been first duly sworn, was examineft 
138 and testified as follows: 

Direct Examination 


• • • • 

MR. MERRICK: 

Q How old are you, Colonel? A I will be 55 years 
old the 29th day of July. 

Q What is your occupation? A I am an officer ift 
the United States Army. 

Q Are you in the regular service? A I am. 

Q How long have you been in the Army? A I came 
in in 1918 and was discharged in 1919, and was out a year 
and three months; came back in 1920 and have been con¬ 
tinuously in service ever since. 


i 
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Q What was your first grade while in the service? A 
Private. 

Q When did you become an officer? A September 24, 
1918. September 14, to the best of my recollection. 

Q What was the first grade you had? A As an offi¬ 
cer? 

Q Yes. A Second Lieutenant. 

Q You have risen from the grade of Second 

139 Lieutenant to the grade of full Colonel; is that 
correct? A That is right 

Q When did you first meet the defendant, Daniel P. 
Boone? A Some time in 1936. 

Q Where were you stationed at that time, if you were 
stationed? A I was stationed in Atlanta, Georgia, at 
the Headquarters, Quartermaster Mobilization — Atlanta 
Quartermaster Mobilization District. 

Q What were your duties there at that time? A My 
duties were two-fold. One, to make industrial surveys 
of industry in the eight southern states capable of pro¬ 
ducing Quartermaster Corps supplies in the event of a 
national emergency, and to train the reserve officers who 
were assigned to that headquarters as their initial assign¬ 
ment, and for training. 

Q In that latter capacity did you or did you not 
meet the defendant Daniel F. Boone? A I did. 

Q What was his grade at that time? A My recollec¬ 
tion is that he was a First Lieutenant, Quartermaster 
Corps Reserve. 

Q Do you know where he lived at that time? A Yes, 
sir. 

140 Q Where? A Winston-Salem, North Carolina. 
Q What were your duties with respect to his 

assignment there? A My duties were to supervise his 
inactive duty training and his active duty training when 
he was called to active duty in our headquarters. 

Q How long did that training period last in Atlanta? 
A Two weeks. 
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Q As a result of that association, what if any relation¬ 
ship did you form with the defendant Boone! A Grow¬ 
ing out of that acquaintance and relationship, I should 
say a strong friendship. 

Q Has that friendship continued ever since that time! 
A It has. 

Q Did you or did you not ever visit the defendant 
Boone in his residence in North Carolina! A I did. 

Q How many times! A I could not state exactly, but 
I would say four or five times at least. 

Q Did you meet other members of his family! A I 
did. 

Q Did you also meet Mrs. Boone! A I did. 
141 Q Following that training period and your visits 
to his household in North Carolina, did you see 
him frequently or infrequently! A In the course pf 
making these industrial surveys, I had occasion to be in 
Winston-Salem frequently, and always looked him up when 
I was there, and in addition to his coming to Atlanta for 
his two weeks full-time active duty training, he came to 
Atlanta on other occasions, and I saw him there. 

Q Did you see him at any other place than in North 
Carolina and Atlanta, Georgia! A I visited with hipa 
at his farm outside of Winston-Salem on one occasion. 

Q Were you his guest! A I was his guest. 

Q Following the association there, when did you next 
become, if you did become, associated with Colonel Boone, 
either socially or in a duty capacity! A When I came 
to Washington for duty in 1941, some time in September 
of 1941. 

Q Where was Colonel Boone then residing, if you 
know! A 793016th Street, Northwest. 


142 Q What did you do, if anything, with respect 
to renewing the acquaintanceship or the association 
with Colonel Boone after you were ordered here to active 
duty in 1941! A I do not remember exactly when and 
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where and under what occasions I met him and found he 
was on duty here shortly after I got here, hut it was 
within a short time after I had arrived in Washington 
for duty in September of ’41. 

Q In what branch of the service was Colonel Boone at 
that time? A Quartermaster Corps. The same corps 
that I am in. 

• • • • 

Q Do you know where his office was? A My recol¬ 
lection is that his office was in the old Munitions Building. 

Q Did you ever visit him there? A I did. 

• • • • 

143 Q Now, inviting your attention to the month of 
December, 1941, were you at all familiar with 

Colonel Boone’s financial affairs at that time? A Upon 
representation by him, I was. 

Q What, in brief, were those representations? A 
Those representations were that he was engaged in heavy 
litigation concerning the custody of his two minor chil¬ 
dren, and that that litigation was exorbitantly expensive, 
and that he was being pressed for funds with which to 
carry it on. 

Q Did he tell you at that time of any other litigation 
involving himself? A He did not. 

Q Inviting your attention to the date of December 19, 
1941, did you or did you not loan Colonel Boone 

144 money on that day? A I did. 

Q Did Colonel Boone tell you for what he bor¬ 
rowed the money on or about December 19, 1941? A He 
said that the expense in connection with the litigation cov¬ 
ering the custody of his children, court costs, attorneys’ 
fees, expenses in connection with bringing witnesses from 
distant points, et cetera, was very excessive, and that he 
was urgently in need of funds to carry on his case. 

Q I hand you a document marked Wynne Exhibit 
No. 3 and ask you whether or not you can identify that 
instrument. A I can. 
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Q What is it? A It is a check which I drew in favor 
of then Captain Boone in the amount of $1,200. 

Q What happened to that check after it was drawn 
by yon? A I met Captain Boone at my bank; he in¬ 
dorsed the check and he wanted the funds in cash, so I 
witnessed his signature, or guaranteed it by endorsing 
my name again under his, and turned it over to him. 

Q Did he get the cash on that occasion? A He did. 

Q I hand you a document which has been identified |at 
the pretrial in this case and ask you whether you 

145 can tell us what that is. A That appears to be 
a transcript of my account at the National Bank of 

Washington from the period November 29, ’41, to Decem¬ 
ber 24, ’41. 

• • • • 

(Duplicate copy of bank account of George C. Wynijie 
or Jessie V. Wynne, National Bank of Washington, cover¬ 
ing the period December 1 to December 24, 1941, was 
marked Wynne Exhibit No. 7 for identification and re¬ 
ceived in evidence.) 

• • • • 

Q Is that $1,200 withdrawal there, to your knowledge, 
this check which you have just identified, namely, Wynne 
Exhibit No. 3 ? A I would say that it is. 

Q Did Colonel Boone ever repay any part of this 
$1,200 loan? A He did. 

Q Do you recall whether or not he gave any security’ 
for it; and, if so, what was it? A He gave security 
for the $1,200 loan in the form of stock certifi- 

146 cates and gave me possession of the certificates of 
title for two automobiles. 

Q I hand you a document marked Wynne Exhibit No. jl 
and ask you whether or not that instrument ever was in 
your possession. A It was. 

Q That is a promissory note signed by Colonel Boone. 
Is that the note which evidenced this $1,200 loan and the 
collateral described therein as security for the loan? 4 
It is. 


C : ■ V . "V..; - • ‘ 71 : .;■• . .v' 
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Q There is a notation made on the back of that note, 
Colonel. Will yon please tnra it over ? 

Apparently it is in your handwriting; is that correct? 
A The notations, with the exception of the initials 
“D. F. B.” are all in my handwriting. 

Q Will yon read that first canceled notation? A The 
first entry is “January 20,1942, $600.” That is under the 
printed heading “Payment on account of principal.” 

Q Did you receive that payment? A I did. 

Q I hand you instrument marked Wynne Exhibit No. 2 
and ask you whether you ever had that in your possession. 
A I received it, endorsed it, and deposited it — that is, 
I believe I deposited it — to my account in the National 
Bank of Washington. 

147 Q What date? Approximately what date did 
you receive it? A January 20,1942. 

Q And is that the $600 credit referred to on the back 
of that note? A It is. 

Q Now, that $600 credit appears to have been canceled. 
Do you know why ? A Yes, sir; I do. 

Q May I ask you to tell us why it was canceled? A 
Subsequent to receiving this payment, I do not remember 
the exact date—the documents have been introduced which 
will fix it positively—Colonel Boone came to me and said 
that he paid me back more than he could afford, and that 
he needed additional funds and would like to get $400 of 
the $600 back again. 

Q Did you reloan him $400? A I did, sir. 

Q I hand you document marked Wynne Exhibit No. 4 
and ask you whether you know what that is. A Yes, sir. 
That is the $400 which I lent Boone following his repay¬ 
ment of $600. 

Q And that is $400 loaned on February 24, 1942; is 
that correct? A That is correct. 

148 Q Now, following the reloaning to him of the 
$400, what if anything was done with that notation 

on the back of the note? A The $600 credit which I had 
entered on there, I struck out, and corrected to read $200. 
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Q Instead of making a new note and a new receipt, is 
that what yon did! A That is correct, and to certify 
to the authenticity of the correction, I had Colonel Boone 
initial it. 

Q Now, there is a notation on the front of the note, 
apparently in yonr handwriting. Is that correct? A It 
is correct. I would call attention to the fact that this 
notation in red, which shows that certain of the items |of 
the security had been returned, was originally read like 
this, “Returned January 21, 1942, upon payment on ac¬ 
count of $600.” 

A little red star or asterisk, which was also entered 
opposite certain items of the security hereon. 

When the $400 additional loan was made, that was cor¬ 
rected to $200, to agree with the balance shown on the 
rear here. 

I think examination under a glass will show the correc¬ 
tion. 

Q Colonel, what, if any, securities were returned to 
Colonel Boone at the time he made the $600 payment? 
A According to the entries here, and my own notations 
which I rely upon, I returned to him the certificates 
149 of title to the two automobiles. 

Q Now, what became of the certificates of stock? 
A I retained those certificates of stock until this noie 
was extinguished by incorporation in a larger note, it 
which time I returned the certificates of stock to Colonel 
Boone. 

Q And what became of this instrument here that 
hand you, which is Wynne Exhibit No. 1? A I endorse^! 
it “Paid in full, with interest,” and surrendered it to 
Colonel Boone. 

Q I believe it was surrendered today by counsel foj 
Colonel Boone, at my request; is that right? 

MR. WELLFORD: That is correct, sir. 

BY MR. MERRICK: 

Q Now, following the transaction of February 24,1942, 
in which you loaned $400 to Colonel Boone, how much did 
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he owe you at that time? A With an original note of 
$1,200, and a corrected credit of $200, it left a balance of 
$1,000. 

Q Did he at any later time borrow any funds from you? 

A He did. 

Q When was that? A That was some time in June 
of 1942, as I remember it 

Q I hand you a document marked Wynne Exhibit 
No. 5 and ask you whether or not you can identify 

150 that. A I can. It was a check which I drew in 

favor of then Major Boone for $1,500. , 

Q Did he borrow $1,500 from you on or about June 29, 
1942? A That is the date of the check? (Witness ex¬ 
amined check). 

He did. 

Q Was that check delivered to Colonel Boone? A It 
was. | 

Q What became of it, to your knowledge? A I am , 
not certain. I note that I did not witness his endorse¬ 
ment on here, so I don’t remember whether he cashed 
the check at my bank or elsewhere. 

Q Was it ever returned to you by the bank? A Yes, 
on one statement. 

Q I hand you another document, Colonel, and ask you 
whether or not you can identify it A This appears to 
be a duplicate of joint account of myself and my wife, 
at the National Bank of Washington, covering the period 
June 1, to June 30,1942. 

• • • • 

151 (Duplicate copy of account of George C. Wynne 
or Jessie V. Wynne, National Bank of Washington, 

covering period June 2, to June 29, 1942, was marked 
Wynne Exhibit No. 8 for identification, and received in 
evidence.) 

BY MR. MERRICK: 

Q At the time of the loan to Colonel Boone by you of 
the $1,500, was any additional or different security given 
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to yon, and if so, what was it? A A promissory note in 
the amount of $2,500 was given to me, which was secured 
by a deed of trust 

Q And on what property was that deed of trust se¬ 
cured? A That deed of trust was on the property of 
7930 16th Street, Northwest, officially known, I believe, hs 
7965 Orchid Street 

Q I hand you an instrument marked Wynne Exhibit 
No. 6. Have you ever seen that instrument before? A 
This is the instrument, the promissory note given to cover 
the $2,500 just mentioned. 

Q How was that note secured, if it was secured? A 
It was secured by a deed of trust on the property which I 
have just described. 

• • • • 

Q Colonel, as I recall it, yesterday when we 

154 adjourned we had concluded with the promissory 
note secured by deed of trust executed June 29, 1 
Is that correct? A That is my recollection. 

Q That is Wynne Exhibit No. 6. 

Now, there was a release executed by Mrs. Wynne and 
Dr. Seymour H. Rowland, dated July 21, 1942, which has 
been offered in evidence as Plaintiffs’ Exhibit No. 4. 

Have you seen that document before? A Yes, sir. 

Q When, approximately, was the first time you ev 
saw it? A Some time after I returned from Europe 
1945. 

Q Do you recall how you came to see it? A To t 
best of my recollection it was among the papers whi 
Mrs. Wynne turned over to me. 

155 Q Did you or did you not turn it over to your 
present counsel? A I did. 

Q I hand you a document, Colonel, and ask you whether 
you know either of the signatures on that instrument. 

Yes, sir. I know them all. Excepting that of Patridja 
Collins, witnessing the signature of Jessie V. Wynne. 
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Q Do you know the signatures of the makers of that 
instrument? A Jessie V. Wynne, Seymour H. Rowland, 
and Fred L. VeaL 

Q Veal is a witness, is he not? A Yes. 

• • • • 

(Release, short form, referred to, dated October 28,1942, 
was marked Wynne Exhibit No. 9 for identification, and 

received in evidence.) i 

• • • • 

156 Q Colonel, do you recall when you first saw that 
document, Wynne Exhibit No. 9? A After my re¬ 
turn from Europe, in December, 1945. 

Q Where did you get it? A I found that among 
papers turned over to me by Mrs. Wynne. 

Q Did you or did you not turn it over to your present 
counsel? A I did, sir. i 

Q Do you know whether or not that instrument has 
been offered for recording? A I don’t think that it has. 
My recollection is that it was turned over to you for that 
purpose in order to clear the property in question of the 
encumbrance of the third trust ' 

MR. MERRICK: May it please your Honor, I offer 
in evidence as Wynne Exhibit No. 10, a photostatic copy 
of a certified copy of a so-called separation agreement or 
deed of separation. It is denominated— 

MR. DENIT: (Interposing). May I make this sugges¬ 
tion: If your Honor please, since the filing of this suit, 
Mrs. Boone was divorced from Major Boone and has re¬ 
married. She makes no claim to dower in this property. 

MR. MERRICK: Then it is understood that she waives 
any and all rights or claims ? 

157 MR. DENIT: We have a suggestion of her mar¬ 
riage to file, together with a disclaimer of any in¬ 
terest in this property by way of claim of dower. 

MR. MERRICK: I would like to offer it in evidence, 
anyway. 


91a 


THE COURT: What purpose will it have ? 

MR. MERRICK: Well, it is mentioned in the plead¬ 
ings, if your Honor please, and it constitutes, as we have 
found, a cloud on the record title of Mrs. Wynne, and jwe 
are hopeful that that may be cleared up, and I believe it 
should go into the record. 

MR. DENIT: Well, we waive any claim of dower for¬ 
mally and in open court now. 


THE COURT: Is there objection ? 

158 MR. DENIT: Yes, sir, we object to it. 
THE COURT: Objection sustained. 


MR. WELLFORD: Would it not be so, if the Court 
please, that while title to this property was in possession 
of the defendant that I represent, the records of tlfis 
Court, which the title company looks at, find that she 
makes claim to it? 

Now, since she has married again, it is true, but 
159 that is not of record in this Court. She has Re¬ 
married now and he stands up and says he waiv|es 
it That is all right. 

If Mr. Merrick is satisfied, I am satisfied. I do not 
have any reason not to be, but I think while they have set 
up in their pleadings this very thing, the title companies 
are going to come in this Court and look at those things 
and see whether that title is clear. 

I think in justice to all parties, it should be cleared Up 
so there won’t be any question. 

If Mr. Merrick is satisfied, however, I have no objec¬ 
tion, because I am sort of a by-stander. 

• • • • 

161 BY MR. MERRICK: 

Q Colonel Wynne, I hand you a little book and 
ask you if you can identify that. A Yes, sir, I can. 
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Q Where did you get that book? A I got that book 
from Colonel Boone. 

Q Do you recall when you got it? A Immediately 
following my return from Europe, in December, 1945. 

Q Now, following the making of this deed of trust on 
the 29th of June, 1942, where, if anywhere, did you go, 
and when? A On the 10th day of July I left the city of 
Washington and went to a port, and on the following 
morning departed by air for Europe. 

Q On the 29th of June, 1942, did you or did you not 
know whether you were going overseas soon? A I had 
been alerted and knew that I would be going, but the exact 
time I was not certain of. That is the best of my recol¬ 
lection. 

Q When, with respect to the 29th of June, 1942, did 
you learn that you were to go overseas on or about the 
10th of July, 1942? A I cannot state definitely. They 
were secret orders and I do not have them. I de- 
162 stroyed them after they had served their purpose. 

Q How many days after the 29th of June, 1942, 
would you say it was? A My recollection is it was sev¬ 
eral days thereafter. 

Q Did you then have any conversation with Colonel 
Boone? A Yes, I did. 

Q What was the subject of that conversation? A I 
told him that in view of my imminent departure for active— 

MR. DENIT (interposing): Fix the time, please. 

THE WITNESS: I cannot fix it definitely. I had no 
occasion to make a record. 

MR. DENIT: Can we have the place? 

BY MR. MERRICK: 

Q Where did this conversation occur, if you remem¬ 
ber? A In the city of Washington. 

Q Whereabouts in the city of Washington? Do you 
recall? A It could have been in my house or in his 
house. We lived very close together. 
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Q Where were yon living at that time? A To the 
best of my recollection, and subject to verification, it was 
7823 13th Street, Northwest, in the home of a Mrs. Burris, 
from whom I was renting. [ 

163,164,165 Q Where did Colonel Boone live at, that 
time? A He lived at 7930 16th Street, 

Northwest. 

Q How far away from your place of residence was 
his? A Approximately three blocks. 

Q Can you fix approximately the date of that conver¬ 
sation? A I would say it was around the 1st of Jufy. 

Q Well, would you say it was between the 1st and tfie 
5th ? A To the best of my recollection it was. 

Q Now, you started to state what you had said to Col¬ 
onel Boone. 

Will you complete your answer? A I told him in 
view of my imminent departure, a theater of active opera¬ 
tions, for an indefinite period, and that in view of the 
possibility of my not returning, that I was trying to pjit 
all of my affairs in the very best possible condition for 
the protection of Mrs. Wynne, and though I had promised 
him some time previously that I would make this addi¬ 
tional loan upon the basis of which it was made, that in 
view of my departure, I desired that he do one of two 
things: either secure someone to replace me as the lender 
of this money, and take over the third trust, and thereby 
repay Mrs. Wynne with the proceeds, or, if he was unable 
to do that in the course of three or four months, 
166 then I felt in fairness and justice and in the protec¬ 
tion of Mrs. Wynne, that he should deed the prop¬ 
erty to her, since my loan, plus the first and second mort¬ 
gages, already upon the property, equaled its approximate 
total value at that time, and that there was no equity in 
excess of the three trusts. 

Q Now, did or did not Colonel Boone undertake sue! 
a change, to your knowledge? A He stated that he would 


94 A 


undertake to replace the loan, and, failing to do that, he 
would comply with my request. 

Q Now, you I believe left the United States on or about 
the 11th of July, 1942, and you returned December 24, 
1945! A That is correct. 

Q Of course, you were absent in October of 1942, when 
the deed which has been offered in evidence as Plaintiffs’ 
Exhibit No. 3, was executed! A That is correct. 

Q I hand you now Plaintiffs’ Exhibit No. 3, which is 
the deed referred to, and ask you when you first saw that 
instrument, if you can recall. A Upon my return from 
Europe in December, 1945. 

Q From whom did you receive it! A My recollec¬ 
tion is that it was among the other papers turned over to 
me by Mrs. Wynne. 

Q And did you or did you not turn it over to 
167 your counsel! A I did. 

• • # • 

BY MB. MERRICK: 

Q Now, Colonel, at the time that you talked with Col¬ 
onel Boone about replacing that third trust, did you dis¬ 
cuss the terms on which a transfer of the property would 
be made! 

MR. DENIT: I thought we had covered that. I ob¬ 
ject to that as cross-examination of his own witness. 

MR. MERRICK: Well, I asked him if he did discuss 
it. I think he could answer yes or no. 

THE COURT: Colonel Wynne, what is your recollec¬ 
tion! 

THE WITNESS: I did; yes, sir. 

BY MR. MERRICK: 

Q Now, did you discuss also the question of occupancy 
of tiie property! A I did, sir. 

Q Did you have any arrangement with Colonel Boone 
concerning it! A I did, sir. 
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168 BY ME. MERRICK: 

Q The question was, what was the arrangement 
with respect to occupancy of the property, if any arrange¬ 
ment was made! A Colonel Boone raised the question 
with me concerning continued occupancy of the property 
in the event he was unemployed, to replace the third trust. 
I told him it was quite agreeable with me for him to 
remain in the property, and that in lieu of a stated sum 
as rental, if he would make the payments, the regular 
payments on the first and second trusts, pay the taxes 
and the interest, and perform such maintenance as would 
be required—the house being new, that should he a minor 
item—that I would consider that as fair rental; that I 
did not want to burden Mrs. Wynne with those details, 
knowing that she intended to live elsewhere and not |in 
Washington where it would be convenient for her to at¬ 
tend to such details. 

169 Q Do you know the amounts of the monthly pay¬ 
ments! A Yes, sir; I do. 

Q How much on the first trust! A To the Equitable 
Life Insurance Company the monthly payments of $63.30. 

Q How much on the second trust! A Second trust 
$48.28. That can be verified. 

Q 26 cents! A 26 cents, it may be. 

• • • • 

Q Do you recall the taxes at that time, how much they 
were, or did you ever learn how much they were! A 
do not know exactly. Of course it is a matter of record, 
but I do know they have been materially increased in the 
last three years. 

Q I hand you a tax bill for the year of 1944 and ask 
you whether or not that bill was paid by you or by Colonel 
Boone. 

MR. DENIT: We object to that. The witness said he 
was out of the country until December of 1945. 
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168 BY MR. MERRICK: 

Q The question was, what was the arrangement 
with respect to occupancy of the property, if any arrange¬ 
ment was made? A Colonel Boone raised the question 
with me concerning continued occupancy of the property 
in the event he was unemployed, to replace the third trutt 
I told him it was quite agreeable with me for him to 
remain in the property, and that in lieu of a stated sum 
as rental, if he would make the payments, the regular 
payments on the first and second trusts, pay the taxes 
and the interest, and perform such maintenance as would 
be required—the house being new, that should be a minor 
item—that I would consider that as fair rental; that, I 
did not want to burden Mrs. Wynne with those details, 
knowing that she intended to live elsewhere and not in 
Washington where it would be convenient for her to At¬ 
tend to such details. 

169 Q Do you know the amounts of the monthly pa; 
ments ? A Yes, sir; I do. 

Q How much on the first trust? A To the Equitable 
Life Insurance Company the monthly payments of $63.30. 

Q How much on the second trust? A Second trust 
$48.28. That can be verified. 

Q 26 cents? A 26 cents, it may be. 


I 
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• • • • 


Q Do you recall the taxes at that time, how much they 
were, or did you ever learn how much they were? A I 
do not know exactly. Of course it is a matter of record 
but I do know they have been materially increased in the 
last three years. 

Q I hand you a tax bill for the year of 1944 and ask 
you whether or not that bill was paid by you or by Colone|i 
Boone. 

MR. DENIT: We object to that. The witness said he 
was out of the country until December of 1945. 
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170 THE COURT: The question is whether yon 
paid it 

THE WITNESS: I did not 

• • • • 

BY MR. MERRICK: 

Q Do you recall when yon did start paying it? A 
After my return from Europe. I don’t remember exactly 
the first one that I paid. 

Q I hand yon a tax bill for 1946 and ask yon whether 
or not yon recall whether yon paid that A It is my 
recollection that I did. 

• • • • 

171 (Tax bill to Jessie V. Wynne, for first half of 
1946, was marked Wynne Exhibit No. 10 for iden¬ 
tification and received in evidence.) 

(Tax bill to Jessie V. Wynne, for second half of 1946, 
was marked Wynne Exhibit No. 11 for identification and 
received in evidence.) 

• • • • 

BY MR. MERRICK: 

Q Now, Colonel, after the deeding of the property to 
Mrs. Wynne on October 27, 1942, when did yon first begin 
making payments yourself on the first and second trusts 
on the property? A Immediately following my return 
from Europe in December of 1945. 

Q The first payment, then, was made in what month? 
A Well, during the month of January I was in Walter 
Reed Hospital, and I don’t remember whether I took it up 
on that date and during January had someone act as my 
agent, or took it up the following month. 

Q Then you at least began to pay from the month of 
February on; is that correct ? A Yes, sir. 

• • • • 

172 Q Have you continued to make the payments to 
the present time on the property? A I have. 
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• • • • 

(Payment book on Eqnitable Life Insurance Companjy, 
referred to, was marked Wynne Exhibit No. 12 for iden¬ 
tification, and received in evidence.) 


173 (Payment book on M. X. Stone, referred to, was 
marked Wynne Exhibit No. 13 for identification, 
and received in evidence.) 


• • • # 


BY MR. MERRICK: 

Q Now, how long did Colonel Boone occupy the 
premises known as 7930 16th Street, if you know? 
174 A To the best of my recollection it was until 
March 30, of 1948. 

Q Did he or did he not pay any rental for the pro 
erty during the time he occupied it after October 
1942? A Up to the date of my return and shortly there¬ 
after he paid rental in the form in which I have just ex¬ 
plained. 

Subsequent to that date, and up to the date of vacating 
the property, he paid me a monthly stated sum of $125 
a month. 

Q Is the property now occupied? A It is. 

Q Who occupies it? A To the best of my recollec¬ 
tion the man’s name is Zeibert. It was rented through 
the realty firm of Diener and Erlich, or something to 
that effect. 


* • * • 

Q Do they account to you for the rent? A They dc. 

• • • • 

Q Do you have any agreement with Colonel 
175 Boone that he has an interest in the property? A 
I do not. 

Q Do you have any understanding with him that if the 
property is sold, he shall have any share in the proceeds 
of the sale? A I do not. 
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Q Has he made any claim against yon for any such? 
A He has not 

Q The defendant Jessie V. Wynne, I believe you tes¬ 
tified, is your wife. 

Where is Mrs. Wynne? A Memphis, Tennessee. 

Q Why isn’t she present here? A Mrs. Wynne has 
been in poor health for several years. 

• • • • 

178 BY MB. MERRICK: 

Q Colonel, do you know the amount due on the 
first trust on this property on October 27, 1942? 

THE COURT: Will the book show it ? 

MR. MERRICK: Yes, your Honor. 

THE WITNESS: I do, sir. 

• • • • 

179 Q According to the book, the amount due at the 
end of October, 1942, on the first trust, was $9,670.05. 

Do you know the amount that was due on the second 
trust on that date? A Yes, sir, I do. I happened to 
make a notation of that before I left. 

• • • • 

Q Do you remember what it was? A Four thousand 
and some-odd dollars. I can give you the exact figure if 
I may refer to notes. 

• • • • 

180 Q Who has made the repairs on the property 
at 7930 16th Street, since you returned from over¬ 
seas? A I have. 

Q Did you ever live in that property? A I lived in 
the property following my return from overseas on 24 
December, 1945, until I left on recuperative leave early 
in February of 1946. I also lived in the house following 
my return from leave in April of ’46 until late in May 
of ’46. 

Q Where did you go to live then? A I went to live 
in Arlington. 
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Q Where were yon on duty at that time? A The 
Pentagon Bnilding. 

Q Have yon lived in the property since that time? 

No, I have not. 

Q Mr. Denit offered in evidence yesterday an adver¬ 
tisement relating to that property made in February of 
1946. Do yon know anything about that? A I do, sir. 

Q Do yon know who prepared that advertisement? A 
I did, sir. 

Q Where were yon at that time? A 7930 16th Street, 
at the property in question. 

181 Q Who paid for its insertion in the paper? ^ 
I did. 

Q Do yon recall how that was done, or by whom it was 
done, that is, the actual insertion? A I was a patient in 
the Walter Reed Hospital at the time and would be 
allowed overnight pass for short intervals. My f amil y 
were staying at the house at that time. I prepared thi 
ad in the house at that time. Colonel Boone was present 
and offered suggestion, but I actually prepared the ad, 
and being unable to go downtown, I asked him if he 
would take it downtown and insert it for me. 

Q Who furnished the money for its payment? A 
did. 

Q Do you recall whether you had any communication 
with the office of the Evening Star? A My recollection 
is that I called them and asked them the approximate 
cost of an ad of that nature and gave the money to Colonel 
Boone to go down and insert the ad for me. 


(Entire page from the Evening Star of Saturday, Feb¬ 
ruary 2, 1946, containing picture of house for sale, was 
marked Wynne Exhibit No. 14 for identification and re¬ 
ceived in evidence.) 

• • • • 

182 (Bill of N. Becker Company, dated December 
19, 1946, together with check of Wynne dated De- 
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cember 26, 1946, attached thereto, was marked Wynne 
Exhibit No. 15 for identification, and received in evi¬ 
dence.) 

• • • • 

(Bill of District Roofing Company, dated August 18, 
1947, together with check of Wynne dated August 23, 
1947 attached thereto, was marked Wynne Exhibit No. 16 
for identification, and received in evidence.) 

• • • • 

183 Cross-Examination 
BY MR. DENIT: 

Q Colonel Wynne, were you and your wife residing in 
Arlington County, Virginia, in January of 1947? A Yes. 

Q Were you present when your wife was served with 
a subpoena to appear for the purpose of having her depo¬ 
sition taken in this action, during the month of January, 
1947? A I don’t think I was present when she was 
served, though I know she was served. 

Q You know she was served? A I believe she ac¬ 
cepted service through counsel. 

Q Do you know whether your wife appeared in re¬ 
sponse to that subpoena? A Yes, sir; she did. 

Q Where? A I believe at the offices of your firm, 
Brandenburg & Brandenburg. 

Q Were you with her? A I was not 

Q What makes you think that she appeared in response 
to that subpoena? A Her statements to me. 

184 Q Don’t you know, as a matter of fact, that she 
declined to appear and a motion was made to quash 

the service of the subpoena? A I think there are people 
here who were present to testify. My understanding is 
that she did appear at the office and that before her 
deposition was taken, objection was interposed on the 
ground that she had been improperly served. As I re¬ 
member, she was personally served by Mr. Jackson there, 
and the objection was raised that she had not been prop¬ 
erly served in accordance with law. 
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Q Did she ever appear? A She was not subsequently 
subpoenaed, to the best of my knowledge and belief. That 
is, properly subpoenaed. 

Q Properly subpoenaed? What do you mean by that? 
A By that I mean in the manner in which she woultl 
have been required to appear and against which no ob¬ 
jection could have been interposed, as was in the case 
when she did come. 

Q Was she ill at that time? A She was not in good 
health. 

Q Was she ill? A That is a comparative condition. 
I would say she was ill to a certain degree. 

Q Was she so ill that she could not keep house for 
you? A No, sir. 

Q Was she so ill that she could not go out on 
185 the street and attend to normal business? A There 
were times when she was unable to do so. 

Q How about the 30th day of January, 1947? Wat 
that one of those times? A I would not attempt to re¬ 
member any specific date like that, Mr. Denit. I think it 
would be most unreasonable to ask anybody to do so. 

MR. DENIT: May I invite your Honor’s attention to 
the stenographic transcript of the proceedings in connec¬ 
tion with the proposed taking of the deposition of Mrs, 
Wynne, which is filed in the record in this case? 

THE COURT: Are you offering it? 

MR. DENIT: We offer it in evidence. 

THE COURT: I hear no objection. It may be re¬ 
ceived. 

MR. DENIT: It is offered for the purpose of showing 
that this defendant, instead of appearing and telling the 
Court what facts she knew about this case, interposed 
through her counsel obstacles to the taking of her deposit 
tion. 

MR. MERRICK: Is that all it is proffered for? 

MR. DENIT: Which objections were subsequently 
overruled by this Court 
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MR. MERRICK: Yes, but there was no renewal of the 
request to take her deposition, was there, Mr. Denit? 

MR. DENIT: Well, Mr. Merrick, it is offered 
186 as a reflection upon her good faith. 

MR. MERRICK: I object, if your Honor please. 
It could not possibly have any reflection on her good faith, 
because I was the counsel who interposed the objection 
to the taking of the deposition, and it was at my sugges¬ 
tion that the attack was made on the validity of service. 

THE COURT: Objection overruled. It may be re¬ 
ceived. It will be received by designation, by its own 
designation. 

• • • • 

Q Your acquaintanceship with Mr. Boone commenced 
when, Colonel Wynne? A 1936. 

Q And from 1936 to the present time you and Major 
Boone have been intimate friends? A We have been 
friends. 

Q Not only transacted business transactions between 
yourselves, but visited in each other’s home socially? A 
That is correct. 

Q On more than one occasion? A That is correct. 

Q And you were the officer assigned to headquarters 
in Atlanta who recommended that Boone be assigned to 
duty in Washington, were you not? A I could not an¬ 
swer that definitely. It could or could not be. I do not 
remember it definitely. 

Q Do you remember definitely that you did not? A I 
would not say one way or the other. 

Q You recall your deposition being taken in this case on 
January 24, 1947, do you not? A I remember my 
188 deposition being taken in your office. The date I 
could not state of personal knowledge, without veri¬ 
fication. 

Q Do you remember being asked this question and giv¬ 
ing the answer which I shall read — 

• • • • 



103 A 


ME. DENIT: Page 5, your Honor. 

(Beading:) 

“Question. Were you instrumental in obtaining an 
assignment for the defendant, Daniel F. Boone, of duty 
in Washington?” 

ME. MEEEICK: I object, on the ground that it does 
not have any bearing on any issue involved in this case. 

And I renew the objection, if your Honor please, ncjw 
to the reading of the balance of that part of the deposi¬ 
tion, because I cannot see where it has any bearing on 
this case, whether he made recommendation or did not 


make one. 


THE COUBT: Objection overruled. 

ME. DENIT (continuing reading from deposition): j 

“THE WITNESS. As an officer assigned to our head¬ 
quarters in Atlanta, it was our duty to recommend thoSe 
officers who we thought were specially qualified for active 
duty during the first declared limited emergency. I cannot 
remember specifically whether Major Boone’s name was 
submitted; but, based on my knowledge of his efficiency 
and capacity, I think that is a reasonable assump- 
189 tion. I might state that I was only second in coni- 
mand and Major Boyland was in command at the 
time. I may have made such recommendations. 

“Question. Did you or did you not make such recom¬ 
mendations? 

4 4 Answer. I cannot state definitely . 91 

THE WITNESS: That is correct. 

BY ME. DENIT: 

Q What is the fact? Did you recommend him for an 
assignment? A I decline to answer that. I am unable 
to do so. 

• • • • 

BY ME. DENIT: 

Q On behalf of Major Boone did you appear in this 
Court before Mr. Justice Bailey and testify as a witness 
in a habeas corpus proceeding involving his children? A 
I did. 
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Q And that was in March of 1942, was it not? A I 
could not swear of personal knowledge, without referring 
to dates, as to the dates. I did appear and testify 
190 in a case involving the custody of his children. My 
recollection is that that is the approximate date. 

• • • • 

192 BY ME. DENIT: 

Q Now, on or abont March 23, 1942, did yon 
discnss with Boone his financial situation? A I cannot 
remember a specific date. 

Q At any time prior to June 29, 1942, did you discuss 
with him his financial condition? A Yes, I did. 

193 Q What did he say to you with respect thereto? 
A He told me that he was being very hard pressed 

for funds with which to continue his litigation for the cus¬ 
tody of his children. 

Q Did he say anything to you about litigation involv¬ 
ing his administration of two trusts? A He did not. 

Q Did that subject come before you in your official 
capacity in the War Department ? A It did not. 

Q Did you ever make any investigation of litigation 
concerning Boone in North Carolina ? A I did not. 

Q Did you ever hear it discussed in the War Depart¬ 
ment? A I did not 

Q Did Boone ever discuss it with you? A He did 
not 

Q At any time? A At no time. 

Q Are you aware of the fact that an official investi¬ 
gation of Boone’s conduct in respect of this litigation 
was made in the War Department? A Upon my return 
from Europe I was told by Colonel Boone that it was 
and that he was completely vindicated. 

Q Completely vindicated by two judgments of 

194 this Court? A By the War Department That 
was the question, sir. 

Q You have been in the regular Army since at least 
1919, haven’t you? A 1920. 
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Q And since 1920 that has been your sole occupation? 
A It has. 

Q And your pay as an Army officer has been your 
sole source of livelihood? A Not my sole source of in¬ 
come. 

Q Not your sole source of income? A No, that is; 
correct. 

Q What has been your pay as an Army officer since 
June of 1942? A I should have to refer to the pay 
tables to be exact in that answer. 

Q Can’t you tell this Court what salary or pay you 
were receiving as an officer in the Army in June, 1942? 
A Approximately. 

Q How much? A Somewhere around $500 a month. 

Q $521 some months, and $531 other months; is that 
right? A I would not be exact without referring to the 
pay tables. They have changed. 

Q Well, you were paid according to the number 
195 of days in each month, weren’t yon? A The pay 
is divided into several elements. There is pay and 
there is a rental allowance if Government quarters are 
not furnished to you. There is a subsistence allowance. 
The monthly pay and the rental allowance are fixed sums. 
The subsistence allowance varies according to the num¬ 
ber of days in the month. 

Q Thank you very much. 

Now, in December of 1941, were you living in quarters 
furnished by the Government? A December, 1941? I 
was not. 

Q You were living on Thirteenth Street, weren’t you? 
A Wait — I was not living in Government quarters. 

Q You were living at this address on Thirteenth 
Street, weren’t you, 7823 Thirteenth Street? A That 
is correct. 

Q And you lived there from at least December, 1941, 
until the time you left this country for service abroad? 
A That is correct. 
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Q Which was July 11, 1942? A That is correct. 

Q And between December of ’41 and July of ’42 yon 
were receiving the same pay per month? A I don’t think 
there was any change during that period. We get a 5 
per cent increase for every three years of service. 

196 I would have to check to be exact 

Q Yonr recollection is that that was your pay? 

A That is my recollection. 

• • • • 

BY MR. DENIT: 

Q I direct your attention to two copies of bank state- j 
ments in evidence as Wynne 7 and 8, respectively. i 

(The exhibits were handed to the witness.) 

A Yes, sir, I identified them yesterday. i 

Q Is the item of deposit $529.80, under date of Decem¬ 
ber 1, 1941, your pay check for that month or the preced- , 
ing month? A I would say it is my pay check for the 
preceding month. 

Q And it was during December of 1941 that you 
loaned Boone $1,200! A That is correct. 

Q And that item is represented by a withdrawal 

197 under date of December 19,1941? A That is cor- ■ 
rect. 

Q You told us yesterday that Boone gave you a check 
for $600 as a payment on account of that loan. Do you i 
have a bank statement showing the deposit of that check? 

A I do not have it with me. 

Q Do you have it anywhere? A It may or may not 
be among my records at home. I do not'know. In moving 
so often, records become burdensome and appear to be of 
no further use, and I discard them. 

Q Do you know why there were produced only records 
for the months of December of ’41 and June of ’42? A 
To substantiate and sustain the checks which were being 
offered in evidence in this case. 

Q Is the item of $531.60, shown as a deposit on June | 
1, 1942, your pay check for the preceding month? A I 
That is a reasonable assumption. 
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Q Is the item of $522.40, which appears as a deposit 
on June 29, 1942, yonr pay check for the month of June? 
A I donbt that. 

Q What would yon say it is? A I conld not p| 
tively identify it at this time. 

Q Do yon have any recollection? A Yes, I 
recollection of receiving funds from several sources 
that time. 

Q Did yon receive $952 in cash on that 

198 A I have no recollection of that. 

Q Did yon deposit $952 in cash on that day? A 
I made the deposit that is shown there, but whether it 
was in cash I have no recollection. 

Q Did yon deposit in cash $538.80 on that day? 
Without the deposit slips, I conld not make any definite 
answer. I was receiving funds from several sources at 
that time. 

Q I thought yon told ns that your income was from 
the Army; your pay as an Army officer. A I stated that 
I had income from other sources. 

Q All right, sir. Was that income in the form 
cash to yon? A Some of it was and some of it was 

Q As much as $952? A Without the deposit slips 
would attempt no definite statement. 

Q Why not? A Because my memory does not serve 
me that well. That was 1942. 

Q You knew you were going to testify in this case, 
didn’t you ? A Not at that time. 

Q Well, you knew before you took the stand tftat 

199 you were going to testify, did you not? A Yes. 

Q And you obtained these records from your 
bank, did you not? A Because I could not find my own. 

Q But you obtained these records from the bank? A 
That is correct. 

Q But you did not ask the bank to furnish you with 
the deposit slips that you made? A I saw no reason. 
I don’t know whether the bank can furnish the deposit 
slips. 
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Q It was on June 29, 1942, that yon gave Boone this 
check for $1,500, wasn’t it? A That is correct. 

Q And it was on Jnne 30, 1942, that you deposited in 
cash, in bank, $1,400 and— A Yon are attempting to 
put words in my month, Mr. Counsel. 

MR. MERRICK: There is no statement anywhere that 
he deposited the money in cash. It does not appear on the 
deposit slip whether it is cash or check. 

BY MR. DENIT: 

Q Whether it is cash or check, your bank records that 
yon have produced show that yon deposited in the Na¬ 
tional Bank of Washington on Jnne 30, 1942, first, 

200 $538.80, and, second, $952. A I do not deny those 
deposits or the authenticity of them. 

Q Can’t yon tell this Court whether those deposits were 
in the form of cash or checks ? A I cannot. 

Q Did yon ever deposit as much as $1,490.80 in the 
National Bank of Washington in cash? A I object to 
the word “cash”. I have deposited sums, I am sure, in 
excess of that amount at other times. 

Q In cash? 

THE COURT: He is talking about cash. 

THE WITNESS: I do not remember. 

BY MR. DENIT: 

Q Did you go with Boone to the National Bank of 
Washington at the time the $1,500 check was cashed, dated 
Jnne 29, 1942? A It is my recollection that I did, but 
I could not say positively. 

Q Was Boone with yon at the National Bank of Wash¬ 
ington when yon deposited this $1,490.80 on Jnne 30,1942? 
A To the best of my recollection he was not. I made 
some deposits by mail. 

Q Do yon have any recollection of depositing $1,490.80 
in cash by mail? A I do not. 

201 Q Did yon ever make any such deposit? A I 
never sent cash through the mail. 
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Q I show yon a deposit slip dated Jane 30, 1942, and 
ask yon if yon can identify it. A Yes, lean. 

Q In whose handwriting is it? A It is in mine. 

Q And is that a deposit slip yon nsed to make a deposit 
in the National Bank of Washington on June 30, 1942? A 
It is. 

Q I direct yonr attention to the item “Currency, $950.” 
A I see it. 

Q Then yon did make a cash deposit of $950 in that 
bank on that date? A Based upon that deposit slip, I 
did. 

Q Well, yon don’t deny that yon made it, do yon? 
A I do not deny it. 

Q I show yon a deposit slip dated June 29, 1942, and 
ask yon if yon can identify that. A Yes, I can. 

Q Is that in yonr handwriting? A It is. 

Q And this shows a deposit in cash in the National 
Bank of Washington on June 29, 1942, of $500, doesn’t it? 
A That is right. 

202 Q So that on the 29th and 30th of June, 1942, 
yon deposited in cash $1,450? A That is correct. 

Q And on June 30, 1942, yon deposited $538.80? |A 
That appears to be my pay check which was sent to tpe 
bank. 

Q Can yon tell ns the sources of this $1,450 in cash 
that yon deposited? A Some of it was from the sale 
of personal property which I was disposing of in antici¬ 
pation of being ordered overseas. Electric refrigerator, 
I remember; console radio; I believe it was a gas stove, 
and other items. 

Q I thought yon told ns yon were living in a furnished 
home that yon rented from Mrs. Burris on Thirteenth 
Street. A An unfurnished home excepting for an elec¬ 
tric ice box and a stove, and I brought an electric ice 
box and a stove to Washington with me. 

Q Those two items yon sold prior to going oversea^? 
A Yes, and the radio and some other items. 
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Q You have a very definite recollection today that 
those items constitute part of the cash deposits that you 
made in the bank? A I do. 

Q I thought you told us yesterday that on June 29, 
1942, you did not know whether you were going 

203 overseas or not A I had been alerted that I 
would be sent overseas, but the exact time and place 

had not been designated. 

Q Yet you were disposing of your household furnish¬ 
ings on the 29th or 30th of June? A Things for which 
I had no use, in anticipation. 

Q Well, you remained in the Thirteenth Street house 
until you left the city, didn’t you? A I didn’t need the 
electric refrigerator nor did I need the stove. 

Q You did not need the electric refrigerator in one of 
the hottest months of the year? A The house was 
equipped with an electric refrigerator which was not my 
property. 

Q You mean you had two refrigerators there? A My 
own, which was not in use. 

Q Your own, which was not in use? A That is cor¬ 
rect. 

Q And were there two gas stoves there too? A 
There was a stove already installed in the property. 
Therefore my own was not in use. 

Q Well, was it installed in the property? A It was 
not installed in the property. 

Q Was this electric refrigerator installed in the prop¬ 
erty? A It was not installed. It was in storage 

204 there in the basement. 

Q Did you sell those pieces of furniture through 
some agent? A I did not 

Q You made the sale directly? A That is correct 
Q Do you know who you sold them to? A I cannot 
remember definitely at this time. Officers with whom I 
was associated. 

Q Did you sell either one of those pieces of property 
to Mr. Boone ? A I did not 
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Q You recollect that definitely ! A Ido. 

Q Did you ever have any household furniture 
Boone’s house! A After my departure Mrs. Wynne, 
believe, placed some items in Boone’s house. 

Q What items! A Well, the list I don’t remember 
distinctly. I remember seeing some of them upon 
return. 

Q What, for instance! A Well, there was a bed, 
steel bed, and a spring cot, with a chair or two, and sonhe 
other miscellaneous items. 

Q Had you given those to Boone upon your leav- 

205 ing the city! A Those were transferred there 
after my departure. 

Q So you did not know under what circumstances they 
got there! A lam not certain of the exact circumstances. 

Q Now, you have told us that this $1,450 in cash whs 
made up partly by the proceeds of the sale of these tWo 
items. 

Can you tell us any more about this cash that was de¬ 
posited! A lam not certain. 

Q Do you know what address you gave the National 
Bank of Washington to send your statements to! A At 
what time! 

Q Well, we will say any time between December of ’4jL 
and July of ’42. A I believe it was 7823 Thirteenth 
Street, Northwest, but I would have to verify that I am 
speaking from memory. 

Q Did you ever give them instructions to send your 
statements to Dr. S. H. Rowland, Cawood, Harlan County), 
Kentucky! A I think upon my departure for oversea^ 
that instruction was given. 

Q He is the same man who is named as one of the trus ¬ 
tees in this deed of trust, is he not! A That is cor¬ 
rect. 

206 Q And his relationship to you is what! A 
Brother-in-law. 
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Q Yonr wife’s brother? A My wife’s sister’s hus¬ 
band. 

Q I show yon Wynne Exhibit No. 1, which is the pro¬ 
missory note for $1,200. 

Who prepared that? A My recollection is that it was 
prepared in the office of an attorney. 

Q What attorney? A I believe his name was men¬ 
tioned yesterday. I could not remember it. 

Q Was he an attorney with whom you were acquainted? 
A He was an attorney with whom Colonel Boone was 
acquainted. 

Q You went to Boone’s lawyer to get Boone’s lawyer 
to draw a note for you? A My recollection of the mat¬ 
ter is we were downtown and said we would have to go 
somewhere to have a note prepared where forms were 
available, and he said, “I know an attorney near-by. Let’s 
go there.” 

Q And after this note was drawn, was it signed in the 
attorney’s office by Boone? A That is a detail I cannot 
remember exactly. 

Q Was it ever deposited in bank for collection? 
207 A No, sir. 

Q Did you retain it in your possesion? A I 
did. 

Q At home? A I had a safe in my office where I kept 
my valuable papers, and I believe that is where I kept it. 

Q This note says that certificates, seven in number, 
for 100 shares each of Packard Motor Company stock, 
was pledged as collateral. 

Was that stock pledged? A It was. 

Q Did you actually have the title certificates for the 
two automobiles mentioned here? A I did. 

Q How long did you retain the certificates of stock? 
A Until the note was finally extinguished by being in¬ 
corporated in the new loan. 

Q Were these certificates ever endorsed by Boone? A 
I don’t believe they were. 
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Q Did they have stock powers attached to them? 
That is a detail I cannot remember. 

Q Don’t yon think that is a right important detail, 
whether yon conld market the collateral if there was de¬ 
fault or not? A The very fact that I held pos- 

208 session of them, I think, wonld be sufficient to in¬ 
duce the borrower to comply with the terms of 

the note. 

Q Is the fact whether the note or certificates were en¬ 
dorsed or not of so little importance in your mind? A I 
did not attach any importance to it at that time. 

Q Did yon make any inquiry as to the value of this 
stock? A I cannot remember whether I did or not. 

Q Did you ever see either of these two automobiles 
mentioned here? A I did, yes. 

Q Did you make any inquiry as to the value of these 
automobiles? A No definite inquiry of an appraiser. 

Q How was it determined that for $1,200 you were tp 
get as collateral security 700 shares of Packard Motojr 
Company stock, a 1941 Packard convertible coupe, and a 
1939 Lincoln Zephyr? A Colonel Boone offered them as 
collateral for this note. It appeared to me to be even 
more than ample. I raised no question about it. 

Q Did he tell you that this represented all of his perj- 
sonal property? A He did not. 

209 Q Did you ask him? A I did not. 

Q You weren’t interested? A I didn’t think it 

was any of my business. 

Q Yet you knew that he was being pressed for monejj' 
by reason of expenses in litigation? A That is the rea¬ 
son he gave me for wanting to borrow the money. I knew 
he was, by personal knowledge, deeply involved in litiga¬ 
tion over the custody of his children. 

Q Over the custody of his children? That is all? A 
All I know. 

Q When the 700 shares of Packard Motor Company) 
stock were turned back to Boone, the exact date was what? 
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A I presume it was upon the date on which the deed of 
trust was executed and the new note. 

Q Well, the Court cannot try cases on presumptions, 
Colonel A I cannot remember definitely. That is the 
logical time it would be returned. 

Q Well, was it the timet A I decline to answer as 
to Hie date. 

Q Well, I insist upon an answer. 

MB. WELLFORD: If your Honor please, I think he is 
harassing this witness. He has given the best answer he 
could, and it looks as though we will never get through 
with this trial. He answered the best he could. 

210 THE COURT: Can you answer the questiont 
THE WITNESS: Not as to the exact date, your 

Honor. It was on, or immediately afterwards. 

BY MR. DENIT: 

Q When you turned the certificates back to him, did 
you get a receipt for the certificates? A I don’t remem¬ 
ber that I did. 

Q When you turned over the title certificates for the 
two automobiles, did you get a receipt for those? A I 
did not 

Q Look at the back of this collateral note (handing 
note to witness). A I have. 

Q There are two dates indicated. One, January 20, 
1942, and a payment of $600. Stricken out, on January 
21, 1942, a payment of $200. A I think counsel was in¬ 
correct, sir. 

Q Well, correct him, please. A The second entry is 
also January 20,1942. 

Q I see. Now, those refer to payments on account of 
the note? A The first one refers to a payment which I 
think has been fully explained, of $600. Subsequently, I 
think in the month of February—I do not remember the 
exact date—Boone approached me again for money 

211 and I gave him $400, and to bring the transaction 
up to date the old entry was stricken out and the 
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new net credit was shown which Boone initialed, as indi¬ 
cated here. 

Q All right, sir. 

Then the last entry is “Paid in full, with interest, G. C. 
Wynne/’ with no date indicated. 

Can you tell us why you omitted to put the date when 
the note was paid in full? A I do not know, except that 
it was just perhaps an inadvertence. 

Q It could perhaps be because the note was not in fact 
paid, couldn’t it? A I reject that completely. 

Q You reject that. 

The deed of trust in evidence as Plaintiffs’ Exhibit No. 
2, recites that Boone is indebted to you in the sum of 
$2,500, for which he has given a note payable in monthly 
installments of $25; correct? A That is correct. 

Q You discussed with Boone the terms upon which this 
$2,500 loan would be repaid, didn’t you? A I did. 

Q And that was discussed with him some time around 
June 29, 1942? A I believe it had been discussed earlier 
than that. 


212 Q Then the discussion was reduced to a written 
contract on June 29, 1942? A That is correct 

Q At that time you had been alerted for duty? A 
That is true. 

Q Can you tell the Court why you suddenly changed 
your mind and wanted this note paid when you arranged 
for the terms of payment as of June 29, 1942? A I had 
been approached some time earlier about making a load 
on this basis, and I had stated that I would do so. Eve: 
though I had been alerted, I kept my promise, and upo 
the terms which had previously been agreed upon; at th 
same time, because of the change in my circumstances, 1 
asked Colonel Boone if he would not make an attempt to 
relieve me. 

Q Now, Colonel Wynne, would you be able to say that 
the 700 shares of Packard stock were returned to Boone 
on or about June 29,1942? A Yes. 
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Q Did you ask Boone why he did not sell the stock and 
raise cash to pay his pressing obligations? A My recol¬ 
lection is that the stock market was depressed at that time 
and he would have suffered a loss. 

Q You understand that I did not ask you that 

213 question? A You asked me why. 

Q I asked you if you asked him why he did not 
sell the stock and raise the cash to meet his pressing ob¬ 
ligations. A I don’t remember whether I asked him that 
specific question. 

Q Did you talk with him generally about that subject? 
A My recollection is there was discussion about it, the 
exact nature of which I cannot remember. 

Q Can you tell this Court why you surrendered 700 
shares of Packard Motor Company stock which was ac¬ 
tively traded in on the stock exchange and had a value, 
according to the evidence in this case, of $3 a share at 
that time, and took a slow note for $2,500, secured on a 
piece of real estate where the equity was of dubious value? 
A I did it in accordance with the previous promise, and 
I believe the equity, though not excessive, was equal to 
the loan. 

Q That is your explanation? A That is my explana¬ 
tion. 

Q When had you previously promised Boone that you 
would surrender the 700 shares of Packard stock? A I 
cannot fix the date exactly, but I know it was under dis¬ 
cussion perhaps a month or more before that. 

Q What was the discussion? Tell us. A The dis¬ 
cussion was that Boone needed additional funds 

214 with which to prosecute his case for the custody of 
his children; that if he could liquidate this note and 

secure not only some additional funds but the collateral 
that was covered by the note, he would be in a position 
to raise additional funds which he so urgently needed. 

Q Is that all? A That is all. 

Q Did you ask him when he asked you for additional 
funds, what he had done with the two automobiles that 
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had been released? A I don’t remember that that had 
come np for discussion. 

Q Did yon ask him what disposition he was going to 
make of the 700 shares of Packard stock? A I don 
think that I did. 

Q Yon don’t think yon did. 

Did he tell yon? A I have no recollection of his tell¬ 
ing me. 

Q When yon surrendered the certificate for the Packard 
automobile, did Boone say anything to yon about whether 
there had been a lien placed upon it? A I remember no 
discussion of that nature. 

Q Yon had no discussion whatever with him? A In¬ 
volving a lien, I do not remember. 

Q Did yon make any inquiry, independently of 
215 talking with Boone? A I did not. 

Q Did yon have anything to do with procuring 
the release in evidence as Plaintiffs’ Exhibit No. 4? A !' 
did not. 

Q Did yon know if such a release had been drawn prior 
to your return to the United States? A I did not. 

Q Did Boone write to yon about this property? A 
To the best of my recollection he wrote me after the prop 
erty had been transferred to Mrs. Wynne and he statec. 
that he had done so, and being unable to replace the loan, 
that he had kept his promise. 

Q Do you have that letter? A I do not. 

Q You were asked about it when your deposition wa; 
taken on Friday, January 24, 1947, were you not? A 
believe I was asked about it when I gave my deposition. 

Q You were asked these questions and gave these an¬ 
swers that I read, were you not, on page 8 — A If they 
are in the deposition, admitted. 

Q On page 7: 

“ Question. Did you have any correspondence withj 
Major Boone concerning that conveyance? 
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* ‘Answer. I don’t remember exactly. 

216 “Question. Yon mean yon do not remember 
whether yon wrote to Major Boone at any time while 

yon were in England abont this property f ” 

And there is an objection by Mr. Wellford and also by 
Mr. Merrick. 

“The Witness. I wonld exchange letters freqnently. 
My recollection is the conveyance of the property to Mrs. 
Wynne was mentioned by him in one of his letters. 

‘ ‘ Question. Do yon have that letter ? ’’ 

Objection by Mr. Wellford, and also by Mr. Merrick. 

The reporter repeated the question to yon, and yon 
said yon wonld be guided by your counsel. 

Mr. Merrick said “Yon may answer .’ 9 
And yon answered, “I do not know.” 

“Question. If yon have that letter, do yon know where 
it wonld be? 

“Answer. I do not know. 

“Question. Did yon have a file of correspondence with 
him? 

“Answer. I did not keep a file of personal corres¬ 
pondence, nor did I attempt to keep all the personal let¬ 
ters I received while I was overseas. 

“Question. Will yon make an effort to find that let¬ 
ter?” 

Objection again by counsel. 

217 Yon were asked: 

“Question. Did yon have any correspondence 
with Daniel F. Boone with respect to the property at 7930 
16th Street, Northwest?” 

And a number of objections again. 

“Question. Did yon make any effort to locate any and 
all canceled checks, notes, deeds, contracts, paper writ¬ 
ings, and other documents, upon which the parties de¬ 
fendant wonld rely? 

“Answer. I did not, because I was not so instructed 
by my counsel.” 
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Now, since January of 1947, have you made any effort 
to find and produce any correspondence with the defendant 
Boone concerning this property? A I have not. 

Q Why not? A I was guided by counsel and coun¬ 
sel did not instruct me. 

Q Well, did counsel instruct you not to try to find any 
correspondence you had? A I do not remember the exact 
instructions. As far as personal correspondence is con¬ 
cerned, I am certain I do not have it. It is too burden¬ 
some to carry it while I was in active operations overseas. 

THE COURT: The question was what your coun- 
218 sel instructed you. 

Was that the answer to that question? A I got 
everything that my counsel instructed me to get. 

THE COURT: Mr. Denit asked you what the instru<5- 
tions were. 

BY MR. DENIT: 

Q Did your counsel instruct you not to try to locate 
correspendence with Boone concerning this property? A 
I don’t think he did. 


Q Well, do you know one way or the other whether he 
did or not? A My recollection is that he did not. 

Q When did you talk to him about these letters? A I 
talked to him on numerous occasions and he requested me 
to get certain documents which he would need to present 
his case, and I got everything that he asked me to get. 

Q Did you make any effort to find any letters, tele¬ 
grams or any writings that passed between you and 
219 Boone, concerning this property, since January 24, 
1947, when your deposition was taken? A I did 


go through my personal file and look for correspondency. 

Q And you found none? A No, sir; that is correct. 

Q I understood you to say that the deed dated October 
27, 1942, the deed of release dated July 21, 1942, and thb 
deed of trust dated June 29, 1942, were handed to you by 
Mrs. Wynne upon your return from overseas. A I don’t 
think I said handed to me. 
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Q Oh, well, did Mrs. Wynne make them available to 
yon? A Yes. 

Q They were in her possession? A Yes. 

Q And you obtained them from her? A That is my 
recollection. 

Q Well, did yon obtain them from her or not? A 
My recollection is that I found them among the papers 
which she turned over to me. I 

Q Were these all of the papers that she turned over , 
to you concerning this property? A To the best of my , 
recollection and belief, they were. 

Q That is the best you can do on that question? Was | 
the paper marked Wynne No. 6 among the papers 

220 that she turned over to you? A This, I believe, 
is the note guaranteeing the deed of trust. I believe 

that was among the — no, I don’t think this was among 
them. 

Q Well, can’t you tell this Court whether it was or was 
not among the papers that she turned over to you? A 
My answer would be that it was not 

Q Why? A Because very obviously it belonged to 
Colonel Boone and should be released to him when the 
property is conveyed, in discharge of the debt which it 
covered. 

Q Can you tell us any reason that you know of why 
the deed of release should be retained by your wife, 
rather than handed to Boone? A The one dated 21 July, 

I very definitely can. 

Q Why? A Because the property was not conveyed 
at that time. It was gotten in anticipation of the convey¬ 
ance at that time which did not culminate. 

Q What do you mean? A Well, you asked me a rea¬ 
son and I have given it to you. 

Q You mean the reason why the deed of release should 1 
not be in Boone’s possession was because Boone had not 
transferred the property to your wife — is that it? 

221 A As of 21 July, that is correct. 
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Q Well, I understood yon to say that you had 
agreed with Boone that he would do either one of two 
things; either refinance or deed the property to your 
wife. A That is correct. 

Q Now, do you know whether or not the execution of 
this release was a step in an attempted refinancing? A 
That is my understanding. 

Q Who told you that? A Mrs. Wynne. 

Q Mrs. Wynne told you that? A That is right 

Q Did she arrange for this? A I am speaking from 
hearsay, if the Court will allow hearsay. 

Q Well, I am asking you the specific question: Did she 
arrange for it? A Mrs. Wynne stated that Colonel Boo:ie 
advised her that he was making attempts to refinance the 
third trust, or to make a sale of the property. Dr. Row¬ 
land was in Washington at the time. He suggested that 
they get a release prepared, taking advantage of Dr. 
Rowland’s presence here, so that the release would be 
available for surrender, if the refinancing or the sale he 
had prospects of culminated. 

• • • • 

222 BY MR. DENIT: 

Q Colonel Wynne, pursuant to the advertisement 
inserted in the Evening Star, did you have any offer for 
the purchase of this property? A There were several 
inquiries, and one offer I remember in particular. 

Q By whom was that offer made? A A man by the 
name of Anzie. 

• • • • 

223 Q Were you visiting in the premises 7930 16i:h 
Street during the month of February? A I was 

there part of the time. 

Q Did there come a time when a man by the name of 
Diener visited the property? 

• • • • 

A He came in either late December or early January. 

Q Did you see him there? A I did. 
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Q Did you have any discussion with him concerning 
the sale of this property? A I did. 

Q Who was present besides you and Diener? A Col¬ 
onel Boone was present I don’t remember whether there 
were any others. 

Q Was there a written offer submitted for the pur¬ 
chase of the property? A There was. 

Q Did you accept that offer? A I believe that Mrs. 
Wynne had arrived at that time or I accepted the offer 
verbally and she arranged in a few days and then ac¬ 
cepted the offer for me. 

224 Q Were you present when she accepted it? A 
I was. 

Q Who else was present? A Mr. Diener, I believe 
Colonel Boone, I cannot recall whether there was any 
other person present or not 

Q Did you ever have any conversation with Diener 
concerning the sale of that property at which Boone was 
not present? A I think I talked to him once in his office 
about it. 

Q After the offer was accepted? A I could not be 
sure. I believe it was after the offer was accepted. 

Q How many copies of the proposed contract were 
made? A I do not remember exactly. 

Q Did you retain one? A I think there were two. 

Q Did you retain one? A I retained one. 

Q Do you have it? A I do not. 

Q What happened to it? A It was destroyed. 

Q Why? A The contract was mutually with¬ 
drawn. 

225 Q It was destroyed? A Yes, sir. 

Q Was it destroyed prior to February 16, 1946? 
A I believe it was. 

Q What makes you believe it was? A Because by 
that time I had gone on leave to Florida, and it was de¬ 
stroyed prior to my departure. 

Q Was it destroyed simply by tearing the signatures 
off? A That was done in Mr. Diener’s office, in each 


others presence, and the signatures were tom off tjhe 
documents, and the signatures surrendered to the signets. 
After which I destroyed the rest of the document, because 
it was worthless. 

Q What price did Diener offer to purchase the prop¬ 
erty? A My recollection is it was $21,500. 

Q Was there a deposit made on account? A Thete 
was no deposit made with me. The prospective purchaser, 
or the man who made the offer, was Mr. Walter Diener, 
if I remember correctly, and his brother Mr. Dan Diener, 
I believe, is a member of the firm of Bernstein Company, 
and it is my understanding the deposit was to have been 
put up with the title insurance company as a binder when 
title to the property was cleared. I got no deposit myself. 

Q You got no deposit? A No. 

Q Is that Diener the same person who is now 
226 collecting rent on these premises? A I think it is 
Mr. Dan Diener, who has gone into business with 
Mr. Erlich, as Diener and Erlich, though there are sev¬ 
eral brothers. I might be confused as to which one of 
the brothers it was. 

Q You know who the person is collecting the rent on 
this property, don’t you? A That is true, I do. 

Q Well, isn’t that person the same person who brough|t 
Walter Diener to you to purchase this property? 
That is my recollection. 

Q You don’t have any doubt about it, do you? 
Well, it has been some time, and there are several Dienersl 
I believe this is the same man. This is subject to verifi+ 
cation. 

Q Directing your attention to Wynne Exhibit 12, a 
book of the Equitable Life Insurance Company, reference 
is made on the cover of the book to Loan No. 101,519, 
immediately under which there is “Matthew L. Stone, Dor-| 
othy C. Stone,” and then, “Captain Daniel F. Boone,” alls 
of which names are stricken off, and at the bottom of the 
cover page, in typewriting, there is the notation “Kindly 
return book to George C. Wynne, Memphis 2, Tennessee. 
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Do von know when that typewritten memorandum 

227 was made on the book? A That was made at the 
time I was transferred from duty here to duty in 

Memphis, Tennessee. 

Q Now, the Court does not know that time. A That 
was in August of 1948. 

Q 1948? A That is right 

Q Prior to August, 1948, you made no attempt to have 
your name appear on this book? A That is incorrect 
Q Well, what is correct? A I had my address in 
Arlington on the book where this present address now is. 
I had it corrected at the time I changed addresses. 

Q Will you find that on the book? A It was maybe 
underneath or it was removed and another one put in its 
place. 

Q When did you first ask the Equitable Life Insurance 
Company to put your name on that book? A Shortly 
after I returned from duty overseas. 

Q Now, during your absence, Mrs. Wynne had a power 
of attorney authorizing her to transact business for you, 
did she not? A That is correct. 

Q I show you Wynne Exhibit No. 13, being a book 
with a cover and the name M. X. Stone, 6655 32nd 

228 Place, Northwest, and on the top of the cover are 
the words, “Major Daniel F. Boone ’ 9 and then the 

words “Jessie V. Wynne,” and then in typewriting, 
“George C. Wynne, Memphis 2, Tennessee.” 

Do you know when that typewritten designation was 
put on this book? A The same time that it was put on 
the Equitable Life Insurance Company book, in August 
of 1948. A typewritten pasted address. 

Q Did you send that in to them to put on the book, 
or did you put it on yourself? A I put it on myself. 

• • • • 

Q I will ask you if it is not a fact that the record 
of payments was mailed to 7930 16th Street until 

229 1948? A That is incorrect. 
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Q When did yon first get a record of any pay¬ 
ment on account of the Equitable Life Insurance Com¬ 
pany’s loan mailed to you? A I could not state the exact 
date, but I would say that it was early in 1946. Until I 
acquired an address in Arlington, Virginia, on June 1, 
1946, my official address was 7930 16th Street, Northwest, 
Washington, D. C. 

• • • • 

230 Q Do you have any correspondence between you 
and the Equitable Life Insurance Company regard¬ 
ing this loan? A I believe there is. There was some 
correspondence regarding the increasing of this loan. 

Q Where is that correspondence? A I think thdt 
correspondence is at my quarters in Memphis. 

Q Why didn’t you bring it with you? A It was not 
mentioned, and I did not know that it would become a 
matter of issue. I think if it is a matter of issue, yoh 
might summons the Equitable Life Insurance Company. 

Q Thank you, sir. 

Did you have any correspondence with Mr. M. X. Stone 
regarding the second trust on this property? A My 
recollection is that I did have some correspondence with 
him, asking him — 

Q Well, did you have such correspondence? A Yesl 

Q Where is that ? A I would not be sure. I believe 
it is perhaps among my things in Memphis. I 

Q Why didn’t you bring that? A It was not 

231 mentioned as being necessary, nor did I assume that 
it would become a matter of issue. Mr. Stone is 

available. You can summons him. 

Q Thank you, sir. 

Did you ever purchase an automobile from Daniel F. 
Boone? A I did not. 

Q You did not? A I did not. 

Q Did you ever have the tags on the Packard conver¬ 
tible coupe transferred to your name? A I did not. 

Q Did you ever authorize Boone to negotiate with 
George Wolfe to acquire an automobile belonging to Boone, 
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on which Wolfe claimed to have a lien? A I authorized 
Colonel Boone to represent me in purchasing from Colonel 
Wolfe an automobile formerly belonging to Colonel Boone, 
hut at the time belonging to Colonel Wolfe. 

Q Now, would you be good enough to tell us, please, 
where that automobile was at the time you authorized him 
to purchase it? A It was located here. 

Q It was not in New York? A It was not in New 
York. 

Q You never took out tags in New York for it? A I 
did take out tags in New York for it. 

Q You mean you took out tags in New York 

232 for an automobile that was actually located in 
Washington? A The sale to me was effected in 

New York City. I was contemplating going to New York 
City. It was time to secure new license plates, and I 
saw no reason why they should not be secured in the 
place where the sale was consummated. 

Q Who did you pay for the automobile? A Colonel 
Wolfe. 

Q In cash or by check? A By check. 

Q Do you have the check? A I have the check at 
home, and a bill of sale. 

Q You mean in Memphis, Tennessee? A In Mem¬ 
phis, Tennessee. 

Q Why didn’t you bring those? A Because I did not 
consider that that was a matter at issue in this case. 

Q As a matter of fact, didn’t you have a copy of the 
depositions of Major Boone in this case and in Civil Action 
28,208? A I had no copies of any depositions by Col¬ 
onel Boone. 

Q Did your counsel have them? A My counsel will 
have to answer. 

Q Well, I am asking you. A I do not know. 

233 Q You don’t know whether he had a copy of 
them or not ? A I do not know. 

Q Did you ever discuss Boone’s depositions with them? 
A I believe I did. 
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Q Did they tell you that Boone claimed to have pur¬ 
chased an automobile from Wolfe on which Wolfe had a 
title, on which Wolfe had a lien, but which automobile 
belonged to Boone? 

• • • • 

THE WITNESS: I did not. 

MR. MERRICK: May I make a correction here, if 
your Honor please? 

Mr. Denit has referred to “they.” As far as I know, 
Colonel Wynne has had only one counsel, and that is my¬ 
self. 

MR. DENIT: I will make it one. 


234 Q Did Mr. Merrick ever tell you that Boone 
claimed to have sold an automobile belonging to hinji, 

on which George Wolfe had a lien, to you? A I haVe 
no recollection of Mr. Merrick ever telling me anything 
of that kind. 

Q Prior to taking the witness stand in this Court, dijl 
you discuss with Boone the various transactions between 
yourself and himself? A I did. 

Q Did Boone tell you that he had testified about pur¬ 
chasing an automobile for you? A I don’t remember any 
such conversation. 

Q You don’t remember that? A No. 

Q What automobile was it that you purchased? 4 . 
The automobile I purchased was a Chevrolet two-doojr 
sedan, 1943 model. 

And you still have that ? A I do not. 

235 Q When was it disposed of? A I disposed of 
it some time in the summer of 1947. 

Q When did you acquire it? A I acquired it, I be¬ 
lieve, early in January of 1946. 

Q Did you bring it to Washington? A I picked the 
car up in Washington, as I previously testified. 

Q Did you keep it in Washington? A I kept it in 
Washington until I departed on leave, brought it back tc 
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Washington, kept it at 7930 16th Street, until I moved to 
Arlington, Virginia, on June 1,1946. 

Q Why did yon take ont New York tags on an auto¬ 
mobile that you had in Washington and contemplated using 
in Washington, and did use in Washington? A At that 
time I was tentatively — when I purchased the automo¬ 
bile — tentatively selected for duty at Fort Benning, Geor¬ 
gia, and I saw no reason for purchasing tags — no par¬ 
ticular reason for purchasing tags in Washington, D. C. 

Q How long did you use that automobile in Washing¬ 
ton, D. C.? A A very short time. From late April, a 
little over a month. 

• • • • 

236 Q Did you take out Virginia tags on your car? 
A I did, sir. 

• • • • 

Q Now, directing your attention to Wynne Exhibit 
No. 9, was that among the papers that Mrs. Wynne turned 
over to you upon your return in December of 1945? A 
That is my recollection. 

Q Did she tell you why she was retaining this deed of 
release dated October 28, 1942, in her possession? A I 
believe she said she understood that that would need to 
be — 

• • • • 

She said she understood it would have to be recorded 
in order to dear the property but she was not certain of 
the exact details. 

I believe she said that she was advised to that effect 
BY MR. DENIT: 

Q Will you indicate to us whether or not the deed of 
release has ever been recorded? 

237 MR. MERRICK: We admit that it has not 

• • • • 

BY MR. DENIT: 

Q Will you tell us, please, sir, why you have retained 
either personally or through your wife, since 1942, a deed 
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of release of this $2,500 trust? A I was not in posses¬ 
sion of this, and did not come into possession of it until 
my return to the United States in December, 1945. I did 
not obtain possession of it until several months later, due 
to that unsettled condition. Shortly thereafter, it wajs 
surrendered to counsel and I believe that it has been de¬ 
layed being registered pending the outcome of this case. 

Q Well, why would you delay recording a paper recit¬ 
ing the payment of a $2,500 indebtedness? A I placed 
it in the hands of counsel and have been governed by his 
actions. 

• • • • 

238 Q I will repeat the question: 

Can you tell us why this release, dated October 
28,1942 — 

• • • • 

Q — has never been recorded ? 

• • • • 

THE WITNESS: I asked Mr. Merrick to see if ho 
could not arrange for an increase in loan on this property 
7930 16th Street, because in order to facilitate a 

239 sale, the largest first trust that can be secured to 
facilitate such a sale. 

The matter was taken up with the Equitable Life Insurj 
ance Company, who agreed to increase the loan upon 
proper clearance by the title company. 

In order to get that title clearance it would be necessary 
for this to be recorded. 

I turned it over to my attorney, my counsel, for that 
purpose. 

The reason why he has not had it recorded, he can best 
answer. I cannot. 

BY MB. DENIT: 

Q Now, I will ask you if you can tell me why two re¬ 
leases were executed releasing the deed of trust dated 
June 29,1942? 
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240 THE WITNESS: I answered the question once 
before. I think the record will show that I an- , 

swered it. 

I will answer it again, and I must say that I am making 
my answer from statements given to me by Mrs. Wynne, ' 
which were to the effect that when Dr. Rowland was here, 
at that time Colonel Boone told her that he had hopes of 
either replacing this loan or finding a purchaser for the i 
property, and that he suggested to her that she take advan¬ 
tage of Dr. Rowland’s presence in the city to secure the 
release and hold it pending the consummation of the pros¬ 
pective sale or the prospective transfer of the third mort- ; 
gage. i 

BY MR. DENIT: , 

Q And as shown by Exhibit No. 4, Plaintiffs’ Exhibit 
No. 4, Dr. Rowland executed a release in the District of 
Columbia on the 21st day of July, 1942? A The docu¬ 
ment so indicates. 

Q Then, Wynne Exhibit No. 9 shows that it was exe¬ 
cuted in Kentucky — 

MR. MERRICK (interposing): What do you mean by 
“it”? 

MR. DENIT: The release. 

BY MR. DENIT: 

Q —was executed in Kentucky by Dr. Rowland in 
November of 1942? 

241 Can you tell us why two releases were obtained 
on the same piece of property with respect to the , 

same deed of trust? A Yes, sir. The first release, the 
occasion for the first release, the use of it never arose. 
When the property was actually transferred in October, 
then a release was at that time in order. It certainly 
would have raised a question in anybody’s mind had a 
release which was executed several months before the 
actual transfer of the consideration been used. It was , 
eminently proper and correct that the release should be 
secured after the consideration was paid, or at least within 
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a reasonable time thereafter, and the other release woi|ild 
not have been within a reasonable time thereafter. 

• • • • 

BY MR. WELLFORD: 

Q Colonel Wynne, yon heard the testimony of Mrs. 
Stabler, when she took the stand and said you were at 
Colonel Boone’s house once. 

Were you ever at Colonel Boone ’s home when she w[as 
not there ? A My recollection is that I was. 

• • • • 

242 Q When is the first time you ever met me in 
your life? A I believe it was either at or imme¬ 
diately prior to the taking of my deposition in the office 
of Brandenburg & Brandenburg. 

Q Did you ever talk to me prior to that time? A No, 
sir. 

Q Have you ever talked to me since, other than in 
this courtroom? A Not since, until this case came to 
trial. 


Redirect Examination 
BY MR. MERRICK: 

Q Colonel, you were cross-examined by Mr. Denit very 
thoroughly with respect to three deposits shown on Wyni^e 
Exhibit No. 8; one on June 29,1942, in the sum of $522.40, 
and another on June 30, 1942, in the sum of $538.80, and 
another in the sum of $952 on June 30,1942. 

Since that cross-examination have you attempted 
243 to refresh your recollection as to the source of any 
or all of those deposits? A Yes, sir, I have. 

Q And have you been able to do so? A Yes, sir, I 
have. 

Q These deposits, that is at least the two deposits 6f 
June 30, were made in cash? A I think one on June 2j9 
was in cash, and one on the 30th was in cash. That was 
the major portion of it. 
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Q Will yon tell ns where the fnnds came from repre¬ 
senting those cash deposits? A As I recited this morn¬ 
ing, the sale of household effects, in view of my move¬ 
ment overseas, I mentioned an ice box, I mentioned a 
stove, I mentioned an electric refrigerator, as specific 
items. Mrs. Stabler, I believe, testified that she bought 
some chairs — 

THE COURT: Wait. Yon answer his question. 

MR. MERRICK: He is answering it, if your Honor 
please. 

THE COURT: Well, he is stating what Mrs. Stabler 
said. 

MR. MERRICK: Well, she bought some of the chairs 
from him. 

You might say you sold them. 

THE WITNESS: Well, there were numerous other 
items, and there was one rather large item which I have 
since remembered, and that was approximately eight cases 
of liquor which I had. 

• • • • 

244 Q How did you come to have eight cases of 
liquor in your possession at that time? A Some 
month or more before that it was announced that the tax 
on liquor was going up considerably. I have forgotten 
the exact amount. 

• • • • 

Q Just tell what you did. A I purchased the liquor 
to avoid an increase in price. 

• • • • 

Q What became of that liquor? A I disposed of that 
liquor to my associates, the officers and key civilian em¬ 
ployees with whom I was associated on duty. 

• • • • 

Q Do you remember any of the persons to whom 
you made sales of the liquor? A Yes, sir, I do. 
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Q Can yon name some of them now? A Major 
Franks. 

Q Where is he now? A At the present time he is in 
Europe. He was on duty in the office of the Quartermaster 
General up until last week. 

I tried to contact him only to find that he had flown 
to another post. 

Q Anyone else, Colonel? A Yes. Major McCall, who 
is now on duty with the Bureau of the Census here. Major 
McCall is the man who purchased my radio. 

Q Did he likewise purchase some of the liquor? A 
That is my recollection. 

Q How were those purchases paid? A In cash. 

• • • • 


246 Q Were those cash payments deposited by you 
in the bank? A They were. 

Q Do you recall at this late date any amount that you 
received from the sale of that liquor? A I would say 
it was in excess of $300. 

Q Do you recall approximately the amount that you 
received for the radio? A I believe it was around $10(k 

Q Do you know how much you got for the gas stove? 
A I cannot remember exactly. That, I am sure, was in 
excess of $100. 

Q And how much did you get for the Frigidaire? A 
It was a General Electric. 


Q The General Electric refrigerator? A I cann 
247 not remember the exact amount I would say it was 
well in excess of $100. 

Q And do you remember what you got for the 
chairs that were sold? A The exact amount I cannot 
remember. I sold many household effects at that time. 

Q Were there many other articles sold by you at that 
time? A Yes, sir, there were. 

Q Do you have any recollection of the aggregates 
amount that you received from those various sales, in- 
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eluding the household goods and the liquor? A My recol¬ 
lection is that it was well in excess of $1,000 all told. 

• • • • 

248 Q Do you recall whether or not any other arti¬ 
cles were sold? A Well, I know there was quite a 

lot of household goods sold. I have a recollection of a 
divan being sold, but it has been several years ago, and I 
cannot specify definitely. 

Q Did you own any bonds at that time? A Some 
Government bonds. 

Q Do you recall whether any of those were disposed 
of? A I cannot recall definitely. I remember wishing 
to put Mrs. Wynne in a fairly good cash position. 

• • • • 

Q Do you know where Mrs. Wynne lived while 

249 you were abroad? 

• • • • 

THE WITNESS: She lived for a while at Cawood, 
Kentucky, with her sister and brother-in-law, Dr. Rowland, ! 
and later moved to Chicago, where she had another sister 
living, and spent most of the time I was overseas in Chi¬ 
cago. 

• • • • 

251 Bryant F. McCall 

was called as a witness on behalf of the defendant 
Wynne and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

BY MR. MERRICK: 

• • • • 

Q What is your occupation? A Well, a clerk, I sup¬ 
pose. 

• • • • 
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Q Were yon in the military service during the 
252 last World War, Second World War? A Yes, sir, 
I was. 

Q Are yon acquainted with Colonel George C. Wynne? 
A Yes, I am acquainted with Colonel Wynne. 

Q When did you meet him? A He was my com 
manding officer when I entered the service in 1942. 

# # * * 

Q Do you recall the time or approximately the time 
when Colonel Wynne went overseas or was about to gjo 
overseas? A Yes,Ido. 


Q Do you know whether or not Colonel Wynne 
253 was disposing of any of his personal property prior 
to going overseas? A Yes, I do. 

Q How did you know that? A I went out to his 
house and saw some of the things he was disposing of and 
a fellow who worked with me and I went out on one or 
two occasions to look at some of the things, to considei* 
purchasing them. 

Q Did you buy anything? A Yes, sir, I bought a 
radio set from him. 

255 Q Did Colonel Wynne, to your knowledge, offei* 
any liquor for sale at that time? 


• • • • 


THE WITNESS: He did offer it for sale. 

• • • • 

Q Did he offer it to you? A Yes, he did offer it to 
me. 

Q Do you know how much there was there? A Therej 
was quite a stock. 
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256 Edward Joseph Rogers 

was called as a witness for and on behalf of the 
defendant Wynne and, having been first dnly sworn, was 
examined and testified as follows: 

Direct Examination 

BY ME. MERRICK: 

• • • • 

Q Your occupation? A Record clerk over at the De¬ 
partment of Vehicles and Traffic. 

• • • • 

257 Q Yon are subpoenaed, according to this sub¬ 
poena, by the firm of Brandenburg & Brandenburg 

to produce certain records. 

Do you have those records with you? A I do. 

Q What are they? A Title records — records on 

titles issued in the District of Columbia for automobiles. 

• • • • 

(Certificate of title No. X-25151 was marked Wynne Ex¬ 
hibit No. 17 for identification and received in evidence.) 

• • • • 

258 (Certificate of title No. 686643 was marked Wynne 
Exhibit No. 18 for identification, and received in 

evidence.) 

• • • • 

(Certificate of title No. X-118591 was marked Wynne 
Exhibit No. 19 for identification, and received in evidence.) 

• • • • 

259 (Application for certificate of title No. 118591 
was marked Wynne Exhibit No. 20 for identifica¬ 
tion and received in evidence.) 
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263 Marshall Crossman 

was called as a witness for and on behalf of the 
defendant Wynne and, having been first dnly sworn, was 
examined and testified as follows: 

Direct Examination 

BY MR. MERRICK: 

• • • • 

Q What were yonr duties in 1942, in June? A I was 
assigned to the Quartermaster General’s Office as a ma¬ 
chine records officer. 

Q What was your grade? A Lieutenant 

264 Q Are you acquainted with Colonel George C. 

Wynne ? A Yes, sir; I am. 

Q How long have you known him? A I met him first 
in March of 1942, when I reported for duty at the Quar¬ 
termaster General’s Office. 

Q Where were you living in the month of June, or 
about the month of June, 1942? A I was living with 
Colonel Wynne at his home near Silver Spring. 

Q Do you recall about the time he left for overseas 
service? A Yes. He left in June of 1942. 

Q Was it June or July? A I remember it as ap¬ 
proximately June, sir. 

Q Inviting your attention to the month of June, 1942, 
do you know whether or not Colonel Wynne disposed of 
any of his personal belongings ? A Yes, he did. 

Q Can you remember when they were? A Well — 

MR. DENIT (interposing): Just a moment. Were 
you there when he disposed of them? 

THE WITNESS: Yes, sir. 

MR. DENTT: You saw them actually disposed of? 

THE WITNESS: Some of them, sir. 

265 THE COURT: Just speak from your personal 

knowledge, Colonel. 
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THE WITNESS: Well, at that time the Colonel was 
arranging to go overseas, sir, and his wife was going to 
live in a small apartment and did not wish to maintain 
the home. To the best of my knowledge, he had a sub¬ 
stantial amount of liquor which he sold, some of which I 
bought and some of which I arranged for the sale of; a 
large quantity of household staples, canned goods, and 
other staple items like that. 

• • • • 

He had a mahogany desk which was sold, and one day 
he ran an ad in the paper for a bicycle. I saw the people 
come up and obtain the bicycle and leave. 

Q How about the liquor? Did you see anyone buy 
any liquor? A Yes, I did, because at that time I told 
my friends about it — Mr. Franks, Mr. Tieman, and 
several others — and I bought some myself. 

Q Do you know of your own knowledge whether they 
bought any? A Yes, I do. 

266 Q Do you recall the amount of any sale, from 
your own purchase, or anyone else’s? A I re¬ 
member Mr. Franks bought a case because at that time 
I had lent him the money to purchase it. I also remember 
buying approximately $25 worth of liquor myself. 

I saw these cases of liquor in the Colonel's attic and 
I remember quite a few cases being there. 

Q Do you know whether the entire quantity was re¬ 
moved? A I don’t know that for sure, sir. I believe 
it was. 

Q I believe you mentioned a radio — or did you men¬ 
tion a radio? A No, but I did arrange for the sale of 
a radio. I told Mr. McCall about the radio and he pur¬ 
chased the radio from Colonel Wynne. 

• • • • 

I saw the mahogany desk leave and I saw the bicycle 
leave, and he also had a lawn mower which a neighbor 
wished to buy. I cannot remember all of the items, but 
I know there were many items sold at that time. 
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• • • • 

Q How were these sales paid! Do yon know? 

267 A In my case I paid cash. I know Mr. Franlcs 
and Mr. Tieman paid cash for the liquor which they 

bought, case lots. 

• • • * 

I 

268 Cross-Examination 

BY ME. DENIT: ' 

Q Were yon under Colonel Wynne’s command? A 
When I first reported for duty I was under the command 
of now Colonel, then Lieutenant McCall, and Colonel 
Wynne was the chief of the division under which we were 
all located. 

Q Then you were under his command, weren’t you? 
A Yes, sir. 

• • * • 

Q What was the occasion of your paying him cash 
for the liquor you bought? Did the Colonel ask you tp 
pay it that way? A No. I always pay for things in 
cash, if I can, sir. 

Q Was Boone a frequent visitor at the Wynne 

269 home? A I only saw him there two times, sir. 

• • • • 

George C. Wynne 

was recalled as a witness in his own behalf and, havin 
been previously duly sworn, was examined and testifie 
further as follows: 

• • • • 

270 BY MR. MERRICK: 

Q Colonel, I hand you a book and ask you if you ca 

identify it. A I can. 

Q What is it? A It is the payment book on the mort¬ 
gage of M. X. Stone, payable to the Liberty National Bank 
here in Washington. 
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Q And where did yon get that book? A I got that 
book from Colonel Boone. 

Q When did yon get it? A I cannot remember exact¬ 
ly. It was after I took charge of the property npon my 
retnm from Enrope. 

Q Has it been in yonr possession since that time? A 
Yes, sir, it ha3. 

• • • • 

(Payment book, No. 48596, on Liberty National Bank, 
was marked Wynne Exhibit No. 21 for identification and 
received in evidence.) 

• • • • 

271 BY MR. DENIT: 

Q Can yon tell ns with any definiteness the 
exact date when yon received this book from Boone? A 
I cannot, beyond its being shortly after my retnm from 
Enrope. 

Q Well, yon returned in December of *45, yon told ns. 
A That is correct. 

Q Was it as early as Febmary of ’46 that yon received 
that book? A I made no record of the time. I conld 
not say definitely. 

Q Yon did not have this book when yon testified on 
Friday, last week, did yon? A No, sir. It was in my 
office. 

Q Where did yon obtain it? A I sent for it. 

Q Well, where did yon obtain it? A Perhaps I have 
documentary evidence here that can prove how and when 
I got it, if yon desire to see it. 

Q Well, maybe yon can tell ns without reference to 
documentary evidence, where yon got the book. A I got 
it out of my desk in my office in Memphis, Tennessee — 
sent for it. 

Q Yon didn’t go down and get it yourself? 

272 A No, sir, I didn’t go down and get it myself. 

Q Was this the only document or other record 
that yon sent for ? A It was. 
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• • • • 

MR. MERRICK: May it please your Honor, last week 
counsel and I agreed to stipulate with respect to r<»al 
estate, and the evaluation of the property involved in 
this proceeding. 

It was agreed that if C. Robert Boucher were called as 
a witness to testify, he is fully qualified to appraise real 
estate and to estimate the value thereof, and that he made 
an examination of 7930 16th Street and rendered a written 
estimate of its value, and that in his opinion, as of N o¬ 
vember, 1942, the value of that property was $17,000. 

We also agreed that if Thornton Owen were called as a 
witness, he would be fully qualified to testify with respect 
to the value of the property in that neighborhood; that he 
had made an examination of the property involved in tljis 
proceeding, namely, 7930 16th Street, Northwest, and that 
in his opinion the fair market value of the property, in 
November of 1942, was $17,500. 

It was further stipulated by counsel that Earl P. Rea4y, 
who is the title officer for the District Title Coijn- 
273 pany, in the District of Columbia, were called as! a 
witness to testify in this case, that he would testify 
that in the preparation of deeds of conveyance for real 
property in the District of Columbia, it is customary to 
recite a nominal consideration only, and that the usual 
amount specified is $10. 

Is that agreeable? 

MR. DENIT: Yes, sir. 

• • • • 

LOUIS M. DENIT, 

counsel for plaintiffs, was called as a witness for and on 
behalf of defendant Boone and, having been first duly 
sworn, was examined and testified as follows: 


142 A 


Direct Examination 
BY MB. WELLFORD: 

Q Mr. Denit, you called a witness in behalf of the 
plaintiffs the other day by the name of Mrs. Stabler, who 
took the witness stand. Am I correct in saying that you 
asked an intermission so you could talk to her in 

274 the hall before she went on the stand? A No, you i 

are not correct. i 

Q Did you talk to her in the hall about her testimony? 

A I possibly did. 

Q Did you talk to her about the question as to what 
if any compensation she received while at the Boone home? 

A Not that I recall. 

Q Mr. Denit, did you know that she deliberately de¬ 
ceived the Court in her testimony? A Of course not. I 
know that she was here, and neither you nor Mr. Merrick 
cross-examined her. 

Q That is very true, sir. 

You have this official record from the Court of Appeals 
in 19,264 from this Court, I believe. I think I saw it on 
your desk A Certainly. 

Q I want to call your attention to your cross-examina¬ 
tion of Mrs. Stabler when she appeared as a witness, as 
my witness, in that case. 

I am reading from page 256: 

“BY MR. DENIT: 

“Question. Wait until you get my question. Have you, 
since March of 1942, been continuously a resident of 7930 
16th Street? 

‘ ‘ Answer. Yes, sir, that is correct. 

275 “Question. What is the arrangement dating 
from March, 1942, to the present time, under which 

you occupy any part of that home? 

“Answer. Well, I don’t know that the arrangement has 
ever changed. I am godmother of the children and I I 
live there. I make that my home, with the children. 
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“Question. What is the arrangement! Do you get 
paid! 

* ‘ Answer. Yes, sir; a salary. 

* ‘ Question. What do they aggregate ! 

“Answer. I could say offhand my dry cleaning — 

1 ‘ Question. How much! 

t ‘ Answer. $75 a month, and my expenses. ’ ’ 

Now, you were mistaken when you asked her the ques¬ 
tion on the stand before — I am sure, Mr. Denit, that you 
didn’t want — A Mistaken about what! 

Q Did you discuss that with her! That is your cross- 
examination of her on that very question that you put 
to her. 


276 Everett H. Parsley 

was called as a witness for and on behalf of tie 
plaintiffs, in rebuttal, and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 
BY MB. DENIT: 


Q What is your business or profession! A I ajn 
assistant cashier at the National Bank of Washing¬ 
ton. 

• • • • 

277 Q Mr. Parsley, have you produced, in response 
to a subpoena duces tecum, bank records of George 
C. Wynne and/or Jessie V. Wynne, at the National Bank 
of Washington! A I have. 


Q Do these cover the account from the date of its open¬ 
ing until the date of its closing, or only a portion of tije 
time! A Only a portion. 


i 
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Q Will you indicate what portions of time are in¬ 
cluded? A From December 27, 1941, through Novem¬ 
ber— no, wait; I am sorry — through July 10, 1942. 

And then another portion from August 2, 1946, through 
November 10,1948, the time when the account was closed. 

Q Did you cause a search to be made for deposit slips 
showing deposits in that account? A I did. 

Q How many were you able to locate? A Well, four, 
I think. 

Q And these four deposit slips are the ones you lo¬ 
cated? 

• • • • 

278 (Bank records referred to were marked in two 
groups as Plaintiff’s Exhibits 7 and 8, and received 

in evidence.) 

• • • • 

279 THE COURT: The Court is prepared to rule, 
and finds for the plaintiff. The Plaintiff has abun¬ 
dantly carried the burden of proof. The counterclaim in¬ 
terposed by the defendants Wynne and Mrs. Wynne will 
be overruled. 

I will ask Mr. Denit to assist the Court by submitting, 
for a settlement, proposed findings. 

• • • • 


335 Plaintiff’s Exhibit No. 1 

CERTIFICATE 

THIS IS TO CERTIFY that there was received and 
accepted for record in the Office of the Recorder of Deeds 
for the District of Columbia on the 30th day of August, 
1941, at 11:37 A. M., a Deed, bearing date on the 21st 
day of August, 1941 by which Matthew X. Stone and 
Dorothy C. Stone, his wife, as tenants by the entirety, 
conveyed unto Daniel F. Boone property situated in the 
District of Columbia described as part of Lot No. 41 in 
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Square No. 2747 in the subdivision made by M D D p 
Bealty, Inc., and others. 

SAID Deed is recorded among the Land Becords of 
the District of Columbia as Instrument No. 29461. 

IN TESTIMONY WHEBEOF I have hereunto set my 
hand and caused the seal of the Office of the Becorder of 
Deeds for the District of Columbia to be affixed this 10th 
day of May, 1949. 

/s/ A. Oliver Thornton 
A. Oliver Thornton 
First Deputy Becorder of Deeds 

(SEAL) 

* * • * 

336 Deed of Trust 


Plaintiff’s Exhibit No. 2 
THIS DEED 

Made this 29th day of June A. D. 1942, by and between 
DANIEL F. BOONE, party of the first part, and JESSIE 
V. WYNNE and SEYMOUB H. BOWLAND, Trustees;, 
parties of the second part: 

WHEBEAS, DANIEL F. BOONE is justly indebted to 
George C. Wynne in the full sum of Twenty-Five Hun¬ 
dred Dollars ($2500.00) Dollars for deferred purchase 
money as represented by one certain promissory note of 
even date herewith in the full sum of Twenty-Five Hun^ 
dred and No/100 ($2500.00) Dollars, said note being signed 
by DANIEL F. BOONE and payable to the order of 
GEOBGE C. WYNNE, with interest until paid at the rati 
of five per centum per annum; said principal and interest 
payable in monthly installments of TWENTY-FIVE 
DOLLABS ($25.00) on the 29th day of each and every 
month after date, until paid; each installment when so paid 
to be applied, first to the payment of the interest on the 
amount of principal remaining unpaid; and the balance 


thereof credited to the principal. 


146 A 


AND WHEREAS, the party of the first part desires to 
secure the prompt payment of said debt, and interest 
thereon, when and as the same shall become due and 
payable, and all costs and expenses incurred in respect 
thereto, together with all taxes and insurance premiums 
as well as all renewals or extensions of said debt, includ¬ 
ing reasonable counsel fees incurred or paid by the said 
parties of the second part or substituted trustee, or by 
any person hereby secured, on account of any litigation 
at law or in equity which may arise in respect to this trust 
or the property hereinafter mentioned, and of all money 
which may be advanced as provided herein, with interest 
on all such costs and advances from the date thereof. 

Now Therefore, This Indenture Witnesseth, that the 
party of the first part, in consideration of the premises, 
and of one dollar, lawful money of the United States 

337 of America, to him in hand paid by the parties of the 
second part, the receipt of which, before the sealing , 

and delivery of these presents, is hereby acknowledged, has 
granted, and does hereby grant unto the parties of the sec¬ 
ond part the following described land and premises, sit¬ 
uated in the District of Columbia, known and distinguished 
as Part of Lot Forty-One (41) in Square Twenty-seven | 
Hundred and forty-seven (2747) 

• • • • 

In and Upon the Trusts, Nevertheless, hereinafter de¬ 
scribed; that is to say: IN TRUST to permit said party 
of the first part, his heirs, or assigns, to use and occupy 
the said described land and premises, 

• • i • 

_ ! 

338 In Witness Whereof, the said party of the first , 

part has hereunto set his hand and seal upon the 
day and year first hereinbefore written. 

/s/ Daniel F. Boone [Seal] 

Signed, sealed and delivered in the presence of— , 

/s/ Everett H. Parsley 
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339 Filed Mar 22 1945 Charles E. Stewart, Clerk 

Received for Record on the 29 day of June, A. D. 
194-2 at 12-52 o’clock P. M., and recorded in Liner 
No. 7767 at Folio 509, one of the Land Records for the 
District of Columbia, and examined by 

Wm. J. Tompkins, recorder.1 

Mail to 

Major Daniel F. Boone 
793016th St. N. W. 

Washington, D. C. 


Plaintiff’s Exhibit No. 3 

340 THIS DEED 

27th day of October in the year one thousand nine hun¬ 
dred and forty-two, by and between Daniel F. Boone, 
married, but separated from his wife, Martha Lightner 
Boone, by a Deed of Separation recorded in the District 
of Columbia at Liber 7805, Folio 594, which said Deed pf 
Separation waives her dower interest party of the first 
part, and Jessie V. Wynne, party of the second part: 

WITNESSETH, That in consideration of ($10.00) Ten 
Dollars, the party of the first part does hereby grant un^o 
the party of the second part, in fee simple, all that piece 
or parcel of land, together with the improvements, rights, 
privileges and appurtenances to the same belonging, sit¬ 
uate in the District of Columbia, described as follows, to 
wit: Part of Lot Forty-one (41) in Square Twenty-seven 
hundred and forty-seven (2747) in the subdivision made 
by M D D C Realty, Inc., and others, as per plat recorded 
in Liber No. 108 folio 195 of the Records of the Office (^f 
the Surveyor of the District of Columbia, described as fol¬ 
lows :—Beginning for the same at the Northeasterly corner 
of said lot and running thence along the Southerly line df 
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Orchid Street North Eighty-nine (89) degrees Fifty-five 
(55) minutes West Fifteen (15) feet to a point of curve; 
thence still with said Southerly line Southwesterly on the 
arc of a circle deflecting to the left and having a radius of 
One hundred and seventy-three and twenty-one hundredths 
(173.21) feet an arc distance Sixty-nine and sixty hun¬ 
dredths (69.60) feet; thence Southerly to the Southwest¬ 
erly comer of said lot; thence South Eighty-nine (89) de¬ 
grees Fifty-five (55) minutes East Seventy-one (71) feet 
along the Southerly line of said lot to the Westerly line 
of Sixteenth Street; thence along said Westerly line North 
Five (5) minutes East Seventy-five and twenty-two hun¬ 
dredths (75.22) feet to the place of beginning. 

Subject to the building restriction line shown on said 
plat, also established and shown on plat recorded in Liber 
No. 94 Folio 38 of the aforesaid Surveyor’s Office Records. 

Subject to covenants of record. 

AND the said party of the first part covenant that he 
will warrant specially the property hereby conveyed; and 
that he will execute such further assurance of said land 
as may be requisite. 

WITNESS his hand and seal the day and year here¬ 
inbefore written. 

/s/ Daniel F. Boone [Seal] 

In presence of 

/s/ Blanche Manion 

• • • • 

341 Mail to 

JESSIE V. WYNNE 
7930 -16 St., N. W. 

Wash., D. C. 

RECEIVED FOR RECORD on the 27 day of October, 
A. D. 1942 at 1:25 o’clock P. M., and recorded in Liber 
No. 7805 at Folio 395 one of the Land Records for the 
District of Columbia, and examined by Wm. J. Tompkins , 
Recorder. 


• • • • 
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RECEIVED FOR RECORD on the 27 day of Nov. A. D. 
1948 at 2:44 P. M. and recorded in Liber No. 7814 folio 434 
et seq. one of the Land Records of the District of Co¬ 
lombia. 

/s/ Win. J. Tompkins, Recorder. 

I 

• • • • 

342 Plaintiff f s Exhibit No. 4 

KNOW ALL MEN BY THESE PRESENTS 
That Jessie V. Wynne and Seymour H. Rowland, trustee^ 
under a certain Deed of Trust from Daniel F. Boone dated 
June 29th 1942 and recorded in Liber 7767 at Folio 509 
of the Land Records of the District of Columbia, in con¬ 
sideration of One Dollar in hand paid by Daniel F. Boone 
do hereby grant and release unto the said Daniel F. Boone 
the following-described land and premises with the im¬ 
provements, easements, and appurtenances thereunto be[ 
longing, situate in the District of Columbia, namely: Part 
of Lot Forty-One (41) in Square Twenty-seven hundred 
and forty-seven (2747) 

• • • • 

Subject to covenants of record, 
fully released and discharged from the effect and oper-j 
ation of said Deed of Trust, the indebtedness secured 
thereby having been paid and satisfied and marked can¬ 
celled and Paid. 

WITNESS our hand and seal this 21st day of July, 
A. D. 1942. 

Signed, sealed and 
delivered in the 
presence of— 

/s/ M. E. Stabler /s/ Jessie V. Wynne [Seal] 

Trustee 

/s/ M. E. Stabler /s/ S. H. Rowland, M. D. [Seal] 

Seymour 

Trustee 
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• i • • 

344 Filed Jul 11 1949 Harry M. Hull, Clerk 

Plaintiff*s Exhibit No. 5 

FASHIONABLE UPPER 16TH STREET N. W. 
(Large Comer Terraced Lot) 

(PHOTO) 

$34,500—IMMEDIATE POSSESSION 
GEORGIAN COLONIAL, MOUNT VERNON TYPE in 
white brick only 4 years old. 8 rooms modemly arranged 
for gracious living with 2-car garage and 2 sun decks. 

1st floor: Center reception hall; living room with fire¬ 
place opening on screened porch facing 16th street; attrac¬ 
tive dining room; large efficient kitchen; separate break¬ 
fast room; knotty pine den with built-in bookcases; powder 
room and clothes closet. 

2nd floor: Attractive view from all 3 beautifully ar¬ 
ranged, spacious bedrooms; 2 complete bathrooms with 
showers, 1 glass inclosed. 

3rd floor: Completely finished for bedroom or nursery 
with spacious cedar closet. 

Basement: Unusually large Recreation room in knotty 
pine with built-in bookcases and bar complete, large fire¬ 
place and tile floor. Maid’s room with private toilet and 
bath. Automatic oil heat and air conditioning. Bendix 
washer and elaborate gymnastic equipment available. 

Rear grounds inclosed with picket fence. Also children’s 
wading pool and fish pond. 

Sale by Owner. No Agents 

Seen by appointment Saturday and Sunday afternoons 

only—Phone TA. 0275 

• • • • 
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350 Filed Jul 11 1949 Harry M. Hull, Clerk 

Pltff’s Ex. 8 

This deposit accepted by 
The National Bank of Washington 
subject to conditions as printed on the 
reverse side of this ticket 
For the Credit of 


George C. Wynne 
6/30/42 

ITEMS please list name of banks on which checks ate 
drawn Please enter checks singly and in the following 
order 

Dollars Cenj;s 

Checks on this Bank 
Checks on other Washington Banks 
U. S. Treasury and Money Orders 

U S Treas 538 80 


351 


• * • * 

Pltff’s Ex. 8b 


This deposit accepted by 
The National Bank of Washington 
Subject to conditions as printed on the 
reverse side of this ticket 
For the Credit of 

George C. &/or 
Jessie V. Wynne 
7823 -13th St.N. W. 

June 29 19 42. 

ITEMS Please list name of banks on which checks are 
drawn Please enter checks singly and in the following 
order 

Dollars Cents 

Checks on this Bank 

Checks on other Washington banks 
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U. S. Treasury and money orders 

U. S. Treas. 22 40 

Currency (5*s, 10’s, Etc.) 500 00 

99 (l’s,2’s) 

Coin 


Total 522 40 

Please see that all checks and drafts are endorsed 
Number of checks 1 


352 


Pltff’s Ex. 8c 


This deposit accepted by 
The National Bank of Washington 
subject to conditions as printed on the 
reverse side of this ticket 
For the credit of 
George C, and/or 
Jessie V. Wynne 
7823 - 13th St. N. W. 

June 30 19 42 

ITEMS Please list name of banks on which checks are 
drawn Please enter checks singly and in the following 

order 


Dollars Cents 

Checks on this bank 
Checks on other Washington banks 
TJ. S. Treasury and money orders 
Checks on out-of-town 
banks (name of bank & city) 

Bank of Harlan 

Harlan , Ky. 73-780 2 00 

Currency (5*s, 10’s, Etc.) 950 00 

99 (1 % 2’s) 

Coin 


Total 


952 00 
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Please see that all checks and drafts are endorsed 
Number of checks one 

• • • • 

353 Pltff’s Ex. 8d 

This deposit accepted by 
The National Bank of Washington 
Subject to conditions as printed on the 
reverse side of this ticket 

For the credit of 

George C. and/or 
Jessie V. Wynne 
c/o Dr. 8. H. Rowland 
Cawood, Ky. 

July 9 19 42 

ITEMS Please list name of banks on which checks ate 
drawn Please enter checks singly and in the following 
order 

Dollars Cen 

Checks on this bank 
Checks on other Washington banks 
U. S. Treasury and money orders 
Checks on out-of-town 
banks (name of bank & city) 

Gr. Pass Br. U. S. Nat f l 

Grant*s Pass, Ore. 96-59 850 00 

Currency (5’s, 10’s, Etc.) 50 00 

(l’s,2’s) 

Coin 

Total $ 900 00 

Please see that all checks and drafts are endorsed 
Number of checks One 
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393 Filed Mar 22 1945 Charles E. Stewart, Clerk 

Ex. A 

STATE OF NORTH CAROLINA 
COUNTY OF HENDERSON 

IN THE SUPERIOR COURT 
CLARENCE M. LIGHTNER, THEODORE A. LIGHT- 
NER, MRS. ALICE LIGHTNER HOPE, MRS. 
MARTHA LIGHTNER BOONE, and MARTHA 
PENELOPE BOONE, a minor, represented in this 
proceeding by her next best friend, W. C. Hague, 

Plaintiffs, 

—vs— 

DANIEL F. BOONE, TRUSTEE FOR MARTHA 
PENELOPE BOONE, A minor. 

Defendant. 

JUDGMENT 

28208 

This action was commenced in the Superior Court of 
Polk County, North Carolina, by the issuance of a sum¬ 
mons and the filing of the Complaint on June 21, 1941. 
The Sheriff of Forsyth County, N. C. (of which county 
the defendant was then a resident) served the summons 
and complaint on the defendant personally at Winston- 
Salem, N. C., on June 23, 1941. The Court has juris¬ 
diction of the parties and of the subject matter of the 
action. 

The complaint alleges that the plaintiff, Martha Light- 
ner Boone, turned over to the defendant the proceeds of 
two policies of insurance on the life of her late father, 
Clarence A. Lightner, in which she was beneficiary. There 
is no dispute about the amount, which is admitted to be 
$15,449.10. The complaint further alleges that said funds 
were to constitute a trust fund for the plaintiff, Martha 
Penelope Boone, subject to the same management, pro¬ 
visions and terms, as a trust fund created by the Will of 
Frances W. Lightner, the grandmother of Martha Penel- 
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ope Boone, for her other three grandchildren, in which 
Daniel F. Boone, the defendant, was named trustee, with 
Dr. Arthur B. McGraw and Theodore A. Lightner, as Ad¬ 
visory Committee; that said Will had been construed by 
this Court in a judgment rendered by Judge Frank M. 

Armstrong, dated February 2,1940; that the defend- 
394 ant had not rendered an accounting of said trust 
fund, and that the plaintiffs were apprehensive thiat 
said fund was being mismanaged and dissipated. In the 
prayer the plaintiffs sought a decree to determine the pro¬ 
visions of the trust, an accounting, and the removal of the 
trustee in the event of mismanagement or improper han¬ 
dling of the trust funds, together with other and further 
relief consistent with the oversight and protection by the 
Court of the interests of the minor plaintiff. 

The defendant duly filed an Answer in which he ad¬ 
mitted the receipt of the sum of $15,449.10 from Martha 
Lightner Boone, and that said sum constituted the pro¬ 
ceeds of two policies of insurance on the life of Clarence 
A. Lightner, in which Martha Lightner Boone was named 
beneficiary. He admitted the trust character of the fun4s 
but denied that the terms and provisions of the trust wei|e 
to be in accordance with the Will of Frances M. Lightneb* 
and contended that the provisions of the trust were deter¬ 
mined by a letter from Clarence A. Lightner to Martha 
Lightner Boone, dated October 11, 1938, a copy of which 
was made a part of the Answer. 

The plaintiffs filed a reply denying all knowledge of 
said letter and asserting that Clarence A. Lightner waS 
without mental capacity on October 11, 1938, to execute 
the said paper-writing. 

This cause was regularly calendared for trial at the 
January-February term 1942 of Polk County Superior 
Court, at which time the defendant, through his counsel, 
Roy L. Deal, Esq., of the Winston-Salem bar, made z. 
motion for a continuance, which appears in the record] 
The Court granted the continuance in a written ordeij 
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dated February 2, 1942, which is a part of the record, 
and in which the Court transferred the cause to Hender¬ 
son County Superior Court and gave notice in said order 
that the* cause would be tried on May 25, 1942, the 
395 first day of the May-June, 1942, term of said Hen¬ 
derson County Superior Court, peremptorily set¬ 
ting the same to avoid undue delay to anyone. When said 
motion was argued, Mr. Deal stated that he expected to 
be called into service in the U. S. Army and that he 
would be unable to try the case and requested that the 
case be continued until May 25, 1942, in order to give the 
defendant ample time to employ other counsel. 

Upon the call of the calendar at the May-June 1942 
Term of Henderson County Superior Court, the defend¬ 
ant, through R. R. Williams, Esq., of the Asheville, N. C. 
Bar, lodged a motion for a continuance, which with the 
supporting affidavits is in the record. The Court denied 
the motion and the order to this effect setting forth my 
findings of fact are in the record. The Court finds as a 
further fact that the defendant has had ample time and 
opportunity to properly prepare his defense in this case 
and that his military service has not prevented him from 
doing this. In a recent case (The Sylph 42 Fed. Sup. 
354) Judge Moscowitz, U. S. District Judge for the South¬ 
ern District of New York, in considering the provisions 
of the Soldiers 7 and Sailors* Civil Relief Act, Chap. 888, 
3rd Session, Public No. 861, 76th Congress, Sec. 302, 50 
U. S. C. A. Appendix S 532 said: “Respondent had full 
opportunity to put in a defense although there appears 
that there is no defense. 77 In this case is the same situa¬ 
tion—the defendant had full opportunity to prepare and 
put in his defense if he had one. From the depositions 
giving the records of his bank account and the ledger 
sheets showing his speculations with the trust funds, it 
appears that die defendant did not have a defense. His 
failure to properly handle the trust fund or to account 
for the same has not been affected in any way by reason 
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of his military service. It is apparent that he has only 
sought to use the provisions of the Soldier’s and Sailor^’ 
Civil Relief Act as a shield for his wrong doing, and this 
Court, who once wore a U. S. uniform with pride does 
not intend for this to be done. 

Upon the call of the case, a jury was empannelled t|o 
try the issues, and the following are the issues 
396 which were submitted to the jury, with the answers 
of the jury thereto: 

1. Is the defendant, Daniel F. Boone, a trustee of the 
fund of $15,449.10, referred to in the Complaint and An¬ 
swer? 

Answer: Yes. 

2. If so, is the said fund subject to the same terms and 
provisions set forth in the Will of Frances M. Lightner 
for the management and control of the trust fund for the 
other three grand-children, as alleged in the Complaint j? 

Answer: Yes. 

3. If so, has the defendant, as trustee, administer 
said trust fund as provided for in said Will? 

Answer: No. 

4. Has said defendant failed to administer said trust 
fund as by law required of trustees, as alleged in the 
complaint? 

Answer: Yes. 

5. What amount, if any, has the defendant received as 
dividends and profits on said funds? 

Answer: $4,228.89. 

6. Was Clarence A. Lightner, on October 11, 1938 s , 
without sufficient mental capacity to execute the paper¬ 
writing alleged in defendants’ Answer, and copy thereof 
annexed thereto as Defendants’ Exhibit No. 1, as allege 
in the Plaintiffs’ Reply? 

Answer: Yes. 

It is therefore, on motion of McCown & Arledge and 
J. E. Shipman, Attorneys for the plaintiffs, CONSID¬ 
ERED, ORDERED ADJUDGED AND DECREED: 
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1. That the defendant Daniel F. Boone received the 
sum of $15,449.10 from Martha Lightner Boone as a 
trust fund for the education and benefit of Martha Pene¬ 
lope Boone, the daughter of said Daniel Boone and Martha 
Lightner Boone, subject to the same terms and provisions 
set forth in the Will of Frances M. Lightner for the 
management and control of the trust fund for the other 
three grandchildren, which will was construed :in the 
judgment of Judge Frank M. Armstrong, Presiding over 
the Polk County Superior Court, dated February 2, 1940. 

2. That the said fund has been increased by dividends 
and profits in the sum of $4,228.89, and that the defend¬ 
ant, Daniel F. Boone, individually is accountable for the 
total of the two sums mentioned, that is to say the total 
amount of $19,677.99. 

3. That the said defendant has turned over and deliv¬ 
ered to the Clerk of this Court, pursuant to the order 
made in this cause by the undersigned Judge, dated Feb¬ 
ruary 2,1942, the following: 

U. S. Postal Money Orders aggregating $697.93 

200 Shares North American Aviation, Inc. par $1.00 
common Certificate #B88-033 and B 88-034. 

100 Shares The Baldwin Locomotive Works, par $13.00 
common Certificate # NV 30828 

C 

500 Shares Curtis-Wright Corporation, par $1.00 com¬ 
mon 5 certificates each for 100 Shares Certificates D25862- 
3-4-5-6. 

100 Shares The Greyhound Corporation, no par com¬ 
mon Certificates #N 86916. 

U. S. Bonds as follows: 

$100.00 Series D #C3097532D 

$100.00 Series D C3097533D 

4. That this Court takes judicial notice of the value 
of the said U. S. bonds, as stated on the face of the 
same, and of the value of the said stocks all of which 
are listed on the New York Stock Exchange and quoted 
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daily, and using the closing quotation of May 25, 1912, 
the Court values said assets as follows: 

U. S. Postal Money Orders_ $ 697.93 

100 Baldwin @ 10-5/8_ 1,062,50 

500 Curtis Wright @ 6-1/8_ 3,062l50 

100 Greyhound @ 11-3/8_ 1,137.50 

200 North American Aviation @ 10-3/8_ 2,075,00 

U. S. Bonds as follows: 

$100.00 Series D #C 3097532D_ 76j00 

$100.00 Series D #C 3097533D_ 76.00 


Total _$8,187.43 

398 5. One of the remedies sought by plaintiffs is 

the removal of the defendant as trustee and the 
appointment of a substitute trustee. It was held by the 
North Carolina Supreme Court in the case in re Smiths 
Estate, 200 N. C. 272; 156 S. E. 494 (which was triid 
by the undersigned Judge in the Superior Court) that 
1 * The creation of trusts and the rules by which the con¬ 
duct of trustees is governed fall properly within the 
jurisdiction of Courts of Equity. It is but reasonable thjit 
these Courts, after having called the equitable title injto 
existence, should continue to exercise over it a constant 
care and supervision. Equity affords this protection 
by appointing and removing trustees, by superintending 
their discharge of the duties of the trust, by regulating 
their liability, by filling a vacancy or vacancies in the 
office of trustee, and finally, by affording the trustees, 
upon a proper application and upon proper cause shown, 
the advice and assistance of the Court.” That this 
Court has the power of removal in this case cannot be 
doubted. 

The jury found that the defendant, as trustee, failed to 
administer the trust fund in accordance with the provisions 
of the Will of Frances M. Lightner and that the defend¬ 
ant failed to administer the trust fund as by law r 
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quired of Trustees. The Court is of the opinion and so 
holds that this finding is sufficient to justify the removal i 
of the defendant as trustee. The Court is of the further i 
opinion that this record shows specifically further acts of 
dereliction and malfeasance on the part of the defendant 
in f ulfillin g his obligations as trustee. The record shows 
that the defendant deposited said trust funds in the 1 
Wachovia Bank & Trust Company of Winston-Salem, and 
subsequently withdrew practically the entire amount and 1 
used the same in marginal stock speculation on the New 1 
York Stock Exchange. In dealing in this manner, he ! 
received many checks from the stock brokers handling his 
accounts, redepositing some of them in the bank and then ' 
making withdrawals or using the checks for his personal 
purposes. Such speculation on the part of the trustee is 
wrong. Under the laws of North Carolina, the 
399 trustee could not purchase said stocks with his trust 
funds. The bulk of the loss, however, is due to his 1 
wrongful withdrawal of the funds for his personal pur¬ 
poses. When called to book by the institution of this ac- 1 
tion, the trustee attempted technical and evasive tactics. 

In his answer, which was duly sworn to, he stated that 
he had not withdrawn any of the trust funds. The evi¬ 
dence proves the falsity of this. The Court finds the 
facts in accordance with the foregoing statements and 
concludes that the defendant, Daniel F. Boone, has mis¬ 
managed and improperly handled said trust fund; that he 
has dissipated and lost, through speculation and abstrac¬ 
tion, a substantial part thereof; that he has not shown 
good faith and has not attempted to render a true account¬ 
ing and that he is not a fit and suitable person to act as 
trustee. It is, therefore, ordered that the said Daniel F. 1 
Boone be and he is hereby removed as trustee of the said 
fund and Martha Lightner Boone is hereby substituted 
as trustee in the place and stead of said Daniel F. Boone. 
Let the substituted trustee give a bond in the sum of 
Ten Thousand ($10,000) Dollars, to be approved by the 
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Clerk of the Superior Court of Polk County, conditioned 
upon properly accounting for said fund. Upon the filing 
of said bond, Martha Lightner Boone is to hold, manage, 
and control the assets, constituting said trust in accord¬ 
ance with the provisions of the trust as herein set 
forth. Said trustee in the future is to file annual re¬ 
ports with the Clerk of the Superior Court of Polk 
County, it being directed that a copy of this judgment 
and of the bond duly certified to, be filed in said county. 

6. From the amount of $19,677.99 for which Daniel E[. 
Boone is accountable, is to be credited the said sum of 
$8,187.43, leaving the net sums for which Daniel F. Boone 
is accountable as $11,490.56, and judgment is hereby 
awarded against the said Daniel F. Boone, individually, 
and in favor of Martha Lightner Boone, as trustee fojr 
Martha Penelope Boone, in the said sum of $11,490.56. 
400 7. The bonds and securities listed above ty 

paragraphs three and four, together with all divih 
dends or benefits thereon, and the proceeds of the money 
orders, are hereby transferred, set over and assigned tc 
said Martha Lightner Boone, as trustee for Martha Pe¬ 
nelope Boone, and all right, title, and interest of Daniel 
F. Boone therein is divested. The Clerk of this Court 
is hereby directed and instructed to deliver the same to 
said Martha Lightner Boone. The several corporation^ 
issuing said stocks and the respective transfer agents; 
are hereby directed and required to make the transfers 
of said securities, that is to say, upon the presentation 
and surrender of the above mentioned securities and a 
certified copy of this judgment, the respective corpora¬ 
tions are to issue like securities to Martha Lightner BooneJ 
as trustee for Martha Penelope Boone. 

8. It Appearing to the Court that the services of the 
attorneys representing the plaintiffs in this action have 
been beneficial and advantageous in that said services re¬ 
sulted, among other things, in recovering the assets above 
mentioned, and in obtaining the removal of the trustee. 
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and that a fair and reasonable compensation for said serv¬ 
ices is the sum of Eight Hundred Dollars, the said Martha 
Lightner Boone is hereby directed to pay McCown & ; 
Arledge, and J. E. Shipman, the attorneys for the plain¬ 
tiffs, the sum of Eight Hundred Dollars out of the first , 
moneys of said trust fund coming into her hands. 

9. It is further ordered that the securities herein 
ordered to be turned over to Martha Lightner Boone, as 
trustee for Martha Penelope Boone, shall be held by said 
trustee until such time as in the opinion of said trustee 
the same can be sold advantageously and it is contem¬ 
plated that such sale when made will be with the sanction ■ 
of this Court (either the Resident Judge or Judge hold- ; 
ing the Courts in the Eighteenth Judicial District ap¬ 
proving the same) and that hereafter the funds of this 
trust will be invested as is provided by law for the invest¬ 
ment of trust funds. The fact that the securities ordered 
to be turned over to said substituted trustee are not securi¬ 
ties in which trust funds may be invested under the 

401 applicable statutes shall not operate prejudicially 
to the substituted trustee, or to her bond, but said 
securities are to be held pending the further orders of 
this Court. 

10. Let the costs be taxed against the defendant, Daniel 
F. Boone. Said costs are to include an allowance of 
$10.00 to W. C. Hague for his services as next friend of 
Martha Penelope Boone, $2.50 to Mae A. White for her 
services in taking the deposition of David S. Paterson, 
and $2.50 to Henry F. Snow for his services in taking 
the deposition of G. M. Allspaugh. Said amounts are to 
be paid out of the trust fund pending the collection of 
the judgment and are to be paid to the plaintiffs who 
have advanced them, or to their counsel of record. 

This 26th day of May, 1942. 

H. Hoyle Sink 
Judge Presiding. 

• • • • 
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403 Filed Dec 18 1945 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 
MARTHA LIGHTNER BOONE, 

As Trustee for Martha Penelope Boone, a minor, 

Plaintiff, 

vs 

DANIEL F. BOONE, Defendant. 

Civil Action No. 28208 

Order Overruling Motion for Leave to Intervene 
and Awarding Judgment on the Pleadings 

This action came on to be heard at this term of Court 
upon motion of Martha Penelope Boone, an infant, by 
Mrs. Frances W. Draghicevich, her next friend, for leave 
to intervene as a party defendant and to file a 
claim against the plaintiff, and also upon plaintiff’s 
for judgment on the pleadings, pursuant to Rule 12-c 
the Federal Rules of Civil Procedure, and thereupon, 
consideration thereof, and the argument of 
thereon, the Court being of the opinion and so finding 
ability of the defendant to conduct his defense is not 
terially affected by his military service, it is by the 
this 18th day of December A. D., 1945, 

ORDERED that said motion for leave to intervene 
a party defendant, and to file a counterclaim against 
plaintiff, be and the same hereby is denied. 

AND IT IS FURTHER ORDERED that 
motion for judgment on the pleadings be and the 
hereby is granted, and accordingly, plaintiff is 
judgment against the defendant for the sum of 
thousand four hundred ninety dollars and fifty-six 
($11,490.56), with interest thereon from the 26th 

404 of May, A. D., 1942, together with costs 
to One hundred dollars ($100.00), besides her 

in this action. 
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BY THE COURT: 

/s/ F. Dickinson Letts 
Justice 

• • • • 

405 Filed Dec 18 1945 Charles E. Stewart, Clerk 
Gentlemen: 

Please take notice that the foregoing and annexed form 
of Order will be presented to Mr. Justice Letts on Tues¬ 
day, December 18, 1945, at ten o’clock A. M., or as soon 
thereafter as counsel may be heard. 

BRANDENBURG & BRANDENBURG 

By- 

Attorneys for Plaintiff, 

71915th Street, N. W., 
Washington, D. C. 

• • • • 

406 Filed Nov 7 1945 Charles E. Stewart, Clerk 

STATE OF NORTH CAROLINA 
COUNTY OF POLK 
SUPERIOR COURT 

Theodore A. Lightner, Clarence M. Lightner, Alice Light- 
ner Hopf and Martha Lightner Boone, Plaintiffs, 

vs 

Daniel F. Boone, Executor and Trustee of the Estate of 
Frances M. Lightner, deceased, Defendant, 

and 

Theodore A. Lightner, Clarence M. Lightner, Alice Light¬ 
ner Hopf and Martha Lightner Boone, Plaintiffs, 

vs 

Danield F. Boone, Executor and Trustee of the Estate of 
Clarence A. Lightner Deceased, Defendant. 
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Judgment 

These cases, having been consolidated for hearing and 
judgment in a previous order, came on before the under¬ 
signed Judge of the Superior Court of North Carolina 
at the regular August-September, 1942, term of Polk 
County Superior Court, on motion of the plaintiffs for 
judgment in accordance with the judgment and opinion 
of the Supreme Court in this action. In a consent order, 
dated August 25, 1942, which appears in the record, ithe 
matter was continued until the 12th day of October, 1942, 
at Hendersonville, N. C., to afford an opportunity fop a 
report by the Clerk of the Superior Court of Polk County 
regarding expenditures made by the defendant subsequent 
to the appointment of the receiver. 

These cases were instituted in the Superior Court of 
Polk County on October 29, 1940, for an accounting 
against the defendant in connection with the two estates 
being administered by him. The litigation culminated in 
the opinion of the Supreme Court of North Carolina, 
where the opinion written by Mr. Justice Barnhill, re¬ 
ported in 221 N. C. 78, sufficiently sets forth the history 
and matters involved. A petition for a rehearing was 
filed by the defendant and denied in an order dated June 
4,1942. 

407 The Supreme Court sustained the position of 
the plaintiffs on exceptive assignments as follows: 

(1) To the judgment of the Superior Court sustain¬ 
ing the findings and conclusion of the referee and Ap¬ 
proving the allowance of Twelve Thousand Dollars to lie 
defendant for services rendered by him as attorney; 

(2) To the order allowing counsel for the defendant 
the sum of Four Thousand Dollars as counsel fees for 
services rendered to the defendant in the defense of 
these actions, and 

(3) To the orders taxing any costs against the 
tiffs. 
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In conformity with the roling of the Supreme Court, 
it is therefore, CONSIDERED, ORDERED, ADJUDGED 
and DECREED: 

That all parts of the former judgment allowing the de¬ 
fendant the sum of Twelve Thousand Dollars for the 
services rendered by him as attorney, and all parts of 
the judgment allowing counsel for the defendant the sum 
of Four Thousand Dollars as counsel fees for services 
rendered to the defendant in the defense of these actions, 
and all orders purporting to tax any costs against the 
plaintiffs be, and the same are hereby stricken out, can¬ 
celled and annulled. 

It appears from the referee’s findings of fact that at 
the time the receiver made settlement with Daniel F. 
Boone, as Trustee and Excutor of both estates, pursuant 
to the orders of Judge Wm. H. Bobbitt, that said Daniel 
F. Boone had on hand in both estates a total of Twelve 
Thousand One Hundred Ninety-four and 23/100 ($12,- 
194.23) Dollars. The attention of the Court has been 
called to an error in addition in the disbursements as set 
forth in the account of Daniel F. Boone, Executor of the 
Frances M. Lightner Estate, for the period from June 
8, 1940, to November 1, 1940, which is set forth on pages 
196 to 201, inclusive, of the printed record. The record 
shows the total as $33,338.17, whereas, when correctly 
added the amounts listed only total $33,247.97, mak- 
408 ing an error in defendants favor of $90.30. Taking 
this error into consideration the actual amount 
which the defendant had on hand in both estates when 
settlement was made with the receiver pursuant to the 
orders of Judge Bobbitt was $12,284.53, of which $467.78 
constituted funds of the Clarence A. Lightner estate, and 
the remainder belonged to the Frances M. Lightner estate. 

It appears that Daniel F. Boone withdrew the sum of 
Six Thousand Dollars from the estate of Frances M. Light¬ 
ner by issuing to himself a check in that amount, dated 
October 3, 1939, drawn on the estate account in the First 
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National Bank of Winston-Salem, N. C., and the Supreme 
Court ruled that the defendant must account for the sum 
thus received by him. This sum is to be credited, how¬ 
ever, with the commissions due the defendant which haye 
not yet been paid. Here again attention is called to an 
error of subtraction. The referee correctly calculated tile 
commissions on both estates as $8,956.41, and the amount 
previously paid thereon as $6,705.73, but in subtracting 
reached a result of $2,305.91, instead of the correct result 
of $2,250.68. It follows that the plaintiffs are entitled to 
recover of the defendant the sum of Three Thousand 
Seven Hundred Forty-nine and 32/100 ($3,749.32) Dollars, 
in addition to the amount of $12,284.53, as above set forth, 
or a total of Sixteen Thousand Thirty-three and 85/100 
($16,033.85) Dollars. 

The defendant has moved for the allowance of certain 
credits on the foregoing amounts by reason of disburse¬ 
ments made pursuant to the approval of the Court since 
the commencement of these actions. In the consent judg¬ 
ment of August 25, 1942, mentioned above, it was pro| 
vided that the Clerk of the Superior Court of Polk County 
should examine such vouchers evidencing the payment of 
items which had been ordered paid by the Court pur¬ 
suant to the orders of Judge Bobbitt as the defendant 
presented to be audited, and in accordance with) 
409 the said judgment the Clerk of the Superior Court! 

of Polk County has filed his report, in which is set 
forth: (a) that the errors above made appear in the 
record, and that a careful recheck of the record has 
been made; and (2) the items which the defendant claims 
have been paid under orders of the Court, with the vouch¬ 
ers and evidence of such payment which was submitted 
by the defendant. 

In the Frances M. Lightner estate the defendant con¬ 
tends that he is entitled to credit for the payment of the 
items in the above mentioned report, in the sum of $914.84, 
and the said credit is allowed, subject to the cost item 
mentioned below. 
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In the Clarence A. Lightner estate the defendant con¬ 
tends that he is entitled to credit for the payment of the 
items in the above mentioned report, in the snm of $27.15, 
and the said credit is allowed. 

Intangible taxes have been deducted on the funds in the 
several banks, hereinafter mentioned, in the amount of 
$21.02, and the defendant is entitled to credit for same. 

The following is the calculation showing the above 
amounts: 

Chargeable to defendant: 

Amount on hand when settlement was made 
with receiver pursuant to order of Judge Bob¬ 
bitt (of this amount the sum of $90.30 above 
mentioned was not in the funds which the 
receiver turned over to defendant and the 
surety on the bond of defendant is therefore 


not liable for said sum of $90.30) $12,284.53 

Net amount due beneficiaries from sum of 
$6,000.00 withdrawn by defendant on Oct. 3, 

1939 3,749.32 


Total $16,033.85 

To be credited to defendant: 

Items above listed — total 963.01 


Net amount chargeable to defendant $15,070.84 


It is therefore, CONSIDERED, ORDERED, AD¬ 
JUDGED AND DECREED that the defendants, Theodore 
A. Lightner, Clarence M. Lightner, Alice Lightner 
410 Hopf and Martha Lightner Boone, have and recover 
judgment against the defendant, Daniel F. Boone, 
in his capacities as Executor and Trustee of the estates of 
Frances M. Lightner and Clarence A. Lightner, and 
against Daniel F. Boone, individually, in the sum of Fif¬ 
teen Thousand Seventy and 84/100 ($15,070.84) Dollars, 
together with interest on said sum from the 29th day of 


169 A 


October, 1940, at the rate of six per cent per anntujn, 
together with the costs of this action, same to be taxed 
by the Clerk of this court in the usual manner. 

It is further, CONSIDERED, ORDERED, ADJUDGED 
AND DECREED that the plaintiffs shall pay from the 
funds hereinafter ordered to be turned over to them, and 
before a distribution shall be made, and file receipts with 
the Clerk of this court of the following items: 

Robert S. McFarland, C.S.C. for services as referee tie 
sum of $250.00; to Robert S. McFarland, C.S.C. for bal¬ 
ance of costs due him in connection with both estates t^e 
sum of $83.35; to Sadie S. Patton for balance due her pi 
taking testimony at the reference the sum of $12.50, and 
that these three items shall then be taxed as a part of the 
costs against the defendant individually. In like manner 
the plaintiffs shall pay Wachovia Bank & Trust Company 
the sum of Seventy Dollars for the second year’s premiuiin 
on the bonds given by the defendant pursuant to the 
orders of Judge Bobbitt, and said sum shall not be taxed 
against the defendant as a part of the costs. 

In addition to the items above mentioned to be taxed 


against the defendant, and all other items of costs not 
specifically mentioned herein, the said bill of costs shall 
include the following items, some of which have been paid 
by the plaintiffs, and some of which were paid by the de¬ 
fendant from funds belonging to the estates, pursuant to 
the orders of Judge Gwyn mentioned above in the Clerk’s 
report: 


411 Sadie S. Patton—Stenographic services 
before referee 

R. S. McFarland, C.S.C.—filing fees 
E. G. Shore, Sheriff Forsyth County 
Return on summons, 2 cases 
Serving orders appointing receiver 
Serving subpoena on G. R. Dudley 
G. R. Dudley, mileage and witness fees in hear¬ 
ing before Judge Bobbitt 
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W. S. Green, receiver, expenses and receiver’s 

compensation, which are hereby approved 241.83 

R. H. Brady, Agent, premium on receiver’s 

bonds 95.00 

Mary Lee Peckum, Notary, depositions of Clar¬ 
ence M. & Dorothy Lightner 16.74 

Louise Averill, for typing record proper case on 

appeal to Supreme Court 34.35 

Sheriff Guilford County—levying attachment 1.50 

C.S.C. Guilford County—recording attachment 1.50 

Tryon Daily Bulletin — publication notice of 

attachment 9.60 


Total $575.96 


It appears that the present bank balance to the credit 
of the two estates are as follows: 

In First National Bank of Winston-Salem: 

In account of Daniel F. Boone, as Executor of 

the estate of Frances M. Lightner $9,363.32 

In the account of Daniel F. Boone, as Executor 

estate of Clarence A. Lightner 440.06 

In Tryon Bank & Trust Co.: 

In the account of Daniel F. Boone, as trustee 

of the estate of Frances M. Lightner 1,434.53 


Total $11,237.91 

The court has the control and custody of said funds and 
the right to disburse the same in this action. The plain¬ 
tiffs are entitled to have said funds turned over to them, 
and it is, therefore, CONSIDERED, ORDERED, AD¬ 
JUDGED AND DECREED, that the right, title, property 
and possession of the said funds be, and the same is 
hereby vested in the plaintiffs, and the above named banks 
are hereby authorized, directed, and required, upon 
412 the presentation of a certified copy of this judg¬ 
ment, to immediately pay over said funds above 
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mentioned, deposited in the respective banks, to the plain¬ 
tiffs, or to their attorneys of record, McCown and Arledge, 
and the receipt of said attorneys for said funds shall dis¬ 
charge and exonerate said banks from any further liabil¬ 
ity in connection with the funds so disbursed. 

It further appearing to the Court that after the judg¬ 
ment of the Supreme Court was rendered that the plain¬ 
tiffs obtained from this court a warrant of attachment 
directed to the Sheriff of Guilford County requiring and 
commanding him to attach and safely keep the property 
of the defendant, Daniel F. Boone, to be found in his 
count; that the said warrant of attachment was duly aid 
legally served and pursuant thereto the Sheriff of Guil¬ 
ford County attached the certain tract of land in Oqk 
Ridge Township, Guilford County, North Carolina, whi^h 
was conveyed to Daniel F. Boone by R. R. King, Jr., and 
T. C. Hoyle, Jr., Commissioners, by deed dated August 1, 
1938, recorded on Nov. 8, 1938, in Deed Book 858, page 9^, 
Guilford County Registry, save and except that certain 
part of said land which was conveyed by Daniel F. Boone 
and wife to Lula D. Boone by deed dated November 12, 
1938, recorded in Deed Book 858, Guilford County Reg¬ 
istry, reference being had to the record and sheriffs retu 
on said warrant of attachment, and the plaintiffs bein ; 
entitled to a lien on said attached property, it is, furthe 
CONSIDERED, ORDERED, ADJUDGED AND DE¬ 
CREED that the said property be, and the same is hereby 
condemned to pay the judgment, interest and costs of thip 
action, and that said property be sold for that purpose rji 
accordance with the provisions of Section 824 of the Con 
solidated Statutes of North Carolina, and the other ap 
plicable provisions of law in accordance with the usual 
practice and procedure in this court. 

It having been suggested to the Court that there a: 
probably other assets belonging to said estates, and th 
plaintiffs would be entitled to the same under tb 
413 respective wills of Mr. and Mrs. Lightner, it is^ 
lastly, CONSIDERED, ORDERED AND AD) 



172 A 


JUDGED AND DECREED that all property of every 
nature and kind whatsoever, and wherever found or situ¬ 
ate, belonging to the estate of Frances M. Lightner, or to 
the estate of Clarence A Lightner, be and the same is 
hereby allotted and assigned to the plaintiffs herein, and 
title to said property is hereby vested in said plaintiffs. 

Pursuant to the consent order first mentioned above 
the hearing on this matter was concluded at Henderson¬ 
ville, N. C. on this 12th day of October, 1942, with all 1 
parties being represented by counsel, and the parties con¬ 
sent that this judgment may be signed out of term and 
out of time as of the regular term of the Superior Court 
for Polk County, N. C., for August-September, 1942. 

J. H. Clement 

Judge of the Superior Court for the 
State of North Carolina, holding the 
Courts in the Eighteenth Judicial 
District. 

• • • • 


414 Filed Nov 7 1945 Charles E. Stewart, Clerk 

STATE OF NORTH CAROLINA 
COUNTY OF POLK 

IN THE SUPERIOR COURT 
January Term, 1943 


Judgment 

THEODORE A. LIGHTNER, CLARENCE M. LIGHT¬ 
NER, ALICE LIGHTNER HOPF, and MARTHA 
LIGHTNER BOONE, 

PLAINTIFFS, 

VS 

DANIEL F. BOONE, Executor and Trustee of 
the Estate of FRANCES M. LIGHTNER, 

deceased, 

DEFENDANT, 

AND 
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THEODORE A. LIGHTNER, CLARENCE M. LIG^T- 
NER, ALICE LIGGHTNER HOPF and MARTHA 
LIGHTNER BOONE 

PLAINTIFFS, 

VS 

DANIEL F. BOONE, EXECUTOR and Trustee of 
Estate of Clarence A. Lightner, Deceased, 

DEFENDANT. 

These cases, having been consolidated for hearing and 
judgment, were instituted in the Superior Court of Pcjlk 
County on October 29th, 1940, for an accounting against 
the defendant in connection with the two estates being 
administered by him. Previous judgments of this court 
have been passed upon by the Supreme Court of North 
Carolina (see opinion reported in 221 N. C. 78, and also 
opinion dated December 16, 1942) wherein the history of 
the litigation is sufficiently set forth. 

The matter is now before the Court for judgment in 
conformity with the last mentioned opinion of the Supreme 
Court, and pursuant to said judgment it is 

CONSIDERED, ORDERED AND ADJUDGED: 

1. That the plaintiffs have and recover judgment 
against the defendant, Daniel F. Boone, as executor cif 
the Frances M. Boone Estate and of the defendant, 
415 Daniel F. Boone, as executor of the Clarence A. 

Lightner Estate, and of the defendant Daniel F. 
Boone individually in the sum of $15,070.84, togethe|r 
with interest on $6,000.00 of said sum from the 29th da} 
of October, 1940, and on the remainder of said sum froi 
the 12th day of October, 1942, at the rate of six per cent pel 
annum, together with the costs of this action, exclusive of 
the amount of $132.24 heretofore ordered to be paid to Sadie 
S. Patton, for stenographic services, and exclusive of the 
amount of $250.00 heretofore ordered to be paid to Robert 
S. McFarland, for his services as referee. 

It further appearing to the Court that after the judg¬ 
ment of the Supreme Court was rendered that the plain-f 
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tiffs obtained from this Court a warrant of attachment di¬ 
rected to the Sheriff of Guilford County requiring and 
commanding him to attach and safely keep the property 
of the defendant, Daniel F. Boone, to be found in his 
county; that the said warrant of attachment was duly and 
legally served and pursuant thereto the Sheriff of Guilford 
County attached the certain tract of land in Oak Ridge 
Township, Guilford County, North Carolina, which was 
conveyed to Daniel F. Boone by R. R. King, Jr., and T. C. 
Hoyle, Jr., Commissioners, by deed dated August 1, 1938, 
recorded on Nov. 8, 1938, in Deed Book 858, page 95, 
Guilford County Registry, save and except that certain 
part of said land which was conveyed by Daniel F. Boone 
and wife to Lula D. Boone by deed dated Nov. 12, 1938, 
recorded in Deed Book 858, page 298, Guilford County i 
Registry, reference being had to the record and sheriff’s i 
return on said warrant of attachment, and the plaintiffs 
being entitled to a lien on said attached property, it is fur- i 
ther Considered, Ordered and Adjudged and Decreed that 
the said property be and the same is hereby condemned ; 
to pay the judgment, interest and costs of this action, and 
that said property be sold for that purpose in accordance ! 
with the provisions of Section 824 of the Consolidated ! 
Statutes of North Carolina, and the other applicable i 
provisions of law in accordance with the usual prac- 
416 tice and procedure in this Court. 

Let a certified copy of this judgment be placed 
of record in the office of the Clerk of the Superior Court ; 
for Guilford County, North Carolina, to the end that exe¬ 
cution may issue, and that the land be sold under said i 
execution, and the proceeds applied to the satisfaction of 
this judgment, it being intended that this order for the 
sale of said land shall satisfy the provisions of the Sol¬ 
diers’ and Sailors’ Relief Act requiring the permission of j 
the Court before execution is issued against the land of i 
persons serving in the armed forces of the United States. 



175 A 


Except as herein modified, all of the other provisions 
of the judgment signed by Hon. J. H. Clement in this 
action, dated October 12, 1942, are hereby made the judg¬ 
ment of this court as fully as if the same were incorpo¬ 
rated herein in their entirety. 

This 27th day of January, 1943. 

Felix E. Alley 
Judge Presiding. 

* • * • 

417 Filed Nov 7 1945 Charles E. Stewart, Clerk 

STATE OF NORTH CAROLINA 
COUNTY OF POLK 

I, ROY T. BAISDEN, JR., Clerk of the Superior Court 
of Polk County, in the State of North Carolina, which is 
a Court of Record, having a seal, do hereby certify that 
the papers, books and records of said Court are kept in 
my office and that I am the keeper of the same; that the 
foregoing and attached (eleven sheets) contain a full, 
true and correct transcript of the records of the judgmeiit 
in the case of Theodore A. Lightner, et al., vs. Daniel F. 
Boone, Executor and Trustee of the Estate of Frances M. 
Lightner, deceased, and in the case of Theodore A. Light¬ 
ner, et al., vs. Daniel F. Boone, Executor and Trustee of 
the Estate of C. A. Lightner, deceased; that the judgment 
signed by Hon. J. H. Clement, dated October 12, 1942, is 
recorded in the Judgment Docket 12, at pages 170 to 17$ 
inclusive, and that the judgment signed by Hon. Felix E. 
Alley, dated January 27, 1943, is recorded in Judgment 
Docket 12, at page 192 and 193; that there has been cred¬ 
ited on said judgment the amount of $11,237.91, which th6 
plaintiffs received from the First National Bank of Winsj- 
ton-Salem and from the Tryon Bank and Trust Company 
pursuant to the order of Judge Clement as set forth 
therein, and also the amount of $1,442.94 credited on said 
judgment on May 5, 1943, as the proceeds of the sale of 
the real estate attached and ordered to be sold in the 
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judgment signed by Hon. Felix E. Alley; that there 
418 are no further credits, and that the judgment signed 
by Judge Alley is a final judgment which was not 
appealed from, and is entitled to full faith and credit, 
and that the foregoing judgments appear on the records 
in my office, and that the foregoing copies were taken from 
and compared with the originals thereof on file in my 
office in the City of Columbus, North Carolina. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and the seal of the said Court at my office in the 
City of Columbus, North Carolina, on this 8th day of 
November, 1944. 

/s/ Roy T. Baisden, Jr. 

Clerk Superior Court, Polk 
County, North Carolina 

• • • • 

421 Filed Mar 14 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
THEODORE A. LIGHTNER, 

325 East 57th Street, 

New York City, 

CLARENCE M. LIGHTNER, 

21 6y 2 East Choctaw Street, 

McAlester, Oklahoma, 

ALICE LIGHTNER HOPF, 

136 West 16th Street, 

New York City. 

MARTHA LIGHTNER BOONE, 

Try on, North Carolina, 

Plaintiffs, 

vs. 

DANIEL F. BOONE, individually, as Executor and Trus¬ 
tee of the Estate of Frances M. Lightner, deceased, 
and as Executor and Trustee of the Estate of Clar- 
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ence A. Lightner, deceased, 7930 - 16th Street, N. 
Washington, D. C. 

Defendant. 

CIVIL ACTION No. 31477 
Judgment 

Upon consideration of the Motion for Default Judg¬ 
ment, and it appearing that the defendant has entereid 
his appearance herein, by attorney, and that said motion 
was duly served upon said attorney, and the time for filing 
objections or opposition thereto having expired and np 
objections or opposition having been filed, it is, by the 
court, this 14th day of March, 1946, 

ORDERED that said Motion for Default Judgment be 
and it is hereby granted, and accordingly, plaintiff^ 
422 are awarded judgment against the defendant, indij- 
vidually, as Executor and Trustee of the Estate 
of Frances M. Lightner, deceased, and as Executor and 
Trustee of the Estate of Clarence A. Lightner, deceased^ 
for the sum of Three Thousand Two Hundred and Seventy 
Dollars and Sixty-three Cents ($3,270.63), with interest 
from the 5th day of May, 1943, together with costs amount^ 
ing to $493.22, besides costs of this action. 

/s/ Alexander Holtzoff 
Justice 
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Hotted States (Enurt of Appeals 

For the District of Columbia Circuit 


No. 10,429 


Jessie V. Wynne and George C. Wynne, Appellants ], 


Martha Lightner Boone, Theodore A. Lightner, Clarence 
M. Lightner, and Alice Lightner Hoff, Appellees. 


Appeal From a Judgment of the United States District 
Court for the District of Columbia Setting Aside Cer¬ 
tain Conveyances as in Fraud of Creditors of Daniel 
F. Boone. 


BRIEF ON BEHALF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This Court has jurisdiction of this cause by virtue of 
its statutory authority to review generally decisions of 
the United States District Court for the District of Co¬ 
lumbia. The complaint is printed in the Joint Appenc ix 
at pages 2A to 5A, inclusive. The amended answer and 
counterclaim of appellants appears at pages 6A to 11 A, 
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inclusive, and the answer of the other defendant below 
is found at page 6A. The reply of plaintiffs below to 
the counterclaim is printed at pages 11A to 13A, inclu¬ 
sive. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia, dated May 
17,1949, setting aside a deed of trust from Daniel F. Boone, 
dated June 29, 1942, to Jessie V. Wynne and Seymour H. 
Rowland, trustees, to secure George C. Wynne in the 
sum of $2,500.00, and a deed, dated October 27, 1942, from 
Daniel F. Boone to Jessie V. Wynne, conveying real prop¬ 
erty described as Part of Lot No. 41, now known for 
purposes of taxation as Lot 821, in Square No. 2747, 
improved by premises No. 7930-16th Street, Northwest, 
also known as premises No. 7965 Orchid Street, North¬ 
west, Washington, District of Columbia, such premises 
being a two story brick dwelling with attached garage, on 
the ground that such instruments were executed and de¬ 
livered by Boone without consideration and for the pur¬ 
pose of defrauding his creditors, the appellees here, who 
were plaintiffs below (App. 24A-26A, R. 333, 334) 

Appellants are hereinafter referred to as defendants 
and appellees as plaintiffs. 

Defendant George C. Wynne is a Colonel in the United 
States Army on duty as Commanding Officer of the Mem¬ 
phis General Depot, United States Army, Memphis, Ten¬ 
nessee (App. 82A, 123A, 126A, R. 138). He entered the 
Army in 1918, served until 1919, was out about a year, 
re-entered in 1920 as a private, has been in the military 
service ever since, and has risen to the grade of Colonel 
in the Regular Army. (App. 81 A, 82A, R. 138, 139) De¬ 
fendant Jessie V. Wynne is Colonel Wynne’s wife (App. 
85 A, 88A, R. 150,175) 


Defendants George C. Wynne and Daniel F. Boone, who 
is appellant in No. 10,430 in this Court, became acquainted 
in 1936, when Colonel Wynne was stationed at Atlanta, 
Georgia, and Colonel Boone, then a first lieutenant in the 
Officers Reserve Corps, residing in North Carolina, was 
ordered to active duty for administrative training under 
the instruction of Colonel Wynne. (App. 82A, 83A, R. 
139, 140). From that association a rather intimate ai|id 
strong friendship arose, which has continued to the pres¬ 
ent time. (App. 83A, R. 140) In September, 1941, Col¬ 
onel Wynne was ordered to duty in Washington, District 
of Columbia, where Colonel Boone was living and whe^*e 
he was on duty as an Army Officer. (App. 83A R. 141). 
They then saw considerable of each other and resumed the 
friendship and association which had begun in 1936. (Ap 
83 A, 84 A, R. 142). 

On August 21, 1941, Colonel Boone purchased the prop¬ 
erty involved in this litigation for the price of $16,000.00, 
paid in cash the sum of $1,174.00 thereon, assumed a 
first deed of trust of $10,000.00, and gave a second deed 
of trust of $4,826.00 to secure the remainder of the pur¬ 
chase price. He made his home therein from about Au¬ 
gust 31, 1941, until about April 1, 1948 (App. 48A, 49k 
R. 73, 74) 

On December 19, 1941, Colonel Boone, being in need 
of funds to enable him to carry on litigation relating to 
the custody of his minor children, borrowed $1,200.00 from 
Colonel Wynne, a man of considerable means. (App. 50A, 
84A, 105A, R. 75-77, 194, Wynne Ex. Nos. 1 and 3 1^. 
354, 856), and gave a promissory note as evidence thereof, 
secured by collateral consisting of certificates for 700 
shares of capital stock of the Packard Motor Car Com¬ 
pany and certificates of title to two automobiles, one Pack¬ 
ard Convertible Coupe, and one Lincoln-Zephyr 4-door 
Sedan (App. 50A, 52A, R. 76, Wynne Ex. 1 and 3. See 
also Wynne Ex. 7 (not printed) R. 360). 
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On January 20, 1942, Colonel Boone repaid $600.00 
(Wynne Ex. 2, App. 154A-2) of the $1,200.00 loan, leav¬ 
ing a balance of $600.00, and received from Colonel Wynne 
the return of the two certificates of title to the automo¬ 
biles. On February 24, 1942, needing additional funds, 
he borrowed $400.00 from Colonel Wynne (App. 51A, 86A 
Wynne Ex. 4, 154A-3, R. 78-80), which increased his in¬ 
debtedness to $1,000.00 (App. 55A, 88A, R. 87). When 
the $600.00 payment was made, an endorsement was placed 
by Colonel Wynne on the back of the $1,200.00 note as 
evidence thereof. When the $400.00 loan was made, the 
$600.00 credit on the back of the note was canceled, and 
a $200.00 credit was shown instead (App. 50A, 51 A, 86A, 
87A, Wynne Ex. 1, App. 154A-1, R. 354). 

On June 29, 1942, Colonel Boone, being in urgent need 
of further funds to finance the litigation involving the cus¬ 
tody of his children, borrowed the additional sum of 
$1,500.00 from Colonel Wynne (App. 56A, 88A, Wynne 
Ex. 5 and 8 (not printed) R. 358, 361), making a total 
indebtedness to Colonel Wynne of $2,500.00 (App. 56A, 
89A, R. 88, 90). To secure this indebtedness, ColonelBoone 
executed a third deed of trust on the property involved 
herein in the amount of $2,500, naming defendant Jessie 
V. Wynne and Dr. Seymour H. Rowland, Mrs. Wynne’s 
brother-in-law, as trustees. (App. 56A, 89A, Wynne Ex. 
6, App. 154A-4, Ptf. Ex. No. 2, R. 336-9, R. 90, 359). Dr. 
Rowland also was named as a defendant in the complaint 
herein, but never was served with process, either person¬ 
ally or by publication (App. 2A, R. 302). 

A few days after making the $1,500.00 loan, Colonel 
Wynne learned that he was to be sent overseas for mili¬ 
tary duty in a combat zone early in July. (App. 93A, R. 
163) He then asked Colonel Boone to pay off the loan, 
or, if unable to do so in three or four months, to transfer 
the title to the property to Mrs. Wynne. He said he 
thought a note secured by a third deed of trust was not 


satisfactory security to leave in the hands of Mrs. Wynne, 
whom he wanted to place in the best financial position 
possible, and he desired the loan repaid or the title to the 
property conveyed to Mrs. Wynne (App. 93A, R. 164-5). 
Colonel Wynne left the United States for overseas duty 
July 11, 1942, and returned to the United States and [the 
District of Columbia December 24, 1945 (App. 33A, 94A 
R. 36, 166). Colonel Boone agreed to arrange for repay¬ 
ment of the loan or to deed the property to Mrs. Wyipe. 
Failing to raise funds for payment of the loan, Colonel 
Boone kept his promise to Colonel Wynne and conveyed 
the property tc defendant Jessie V. Wynne by deed dated 
October 27, 1942 (App. 58A, R. 92, Ptff. Ex. No. 3, Af>p. 
147A-9A R. 340-1). At that time Colonel Wynne was 
serving in Europe (App. 33A, R. 36). 

I 

While Colonel Boone was endeavoring to arrange £or 
payment of the loan, Dr. Rowland, who lives in Kentucky, 
one of the trustees named in the third deed of trust, ^is- 
ited Washington, and, while he was here, advantage was 
taken of that fact and a release of the third deed of trpst 
was prepared and executed by him and Mrs. Wynne, the 
trustees named therein. (App. 35A, 121 A, R. 90, Ptff, Ex. 
No. 4, R. 342-3). This release was not used and has hot 
been recorded. The third deed of trust and deed fr<j>m 
Colonel Boone to Mrs. Wynne were duly placed of record 
among the land records of the District of Columbia (App. 
147A, Ptff. Ex. No. 3, R. 340-1). When the deed of Oc¬ 
tober 27, 1942, transferring title to the property to Mrs. 
Wynne was executed by Colonel Boone, another release 
dated October 28, 1942, of the third deed of trust, was 
executed by Mrs. Wynne and Dr. Rowland, and Colonel 
Boone’s promissory note in the amount of $2,500.00 was 
returned to him. This latter release has not been recorded 
(Wynne Ex. No. 9, (not printed) R. 362-3). 

At the time of the conveyance of the property by C61- 
onel Boone to Mrs. Wynne, the loan of $2,500.00 reprle- 
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sented substantially the entire equity owned by Colonel 
Boone in the property (App. 93A, 98A R. 163, 179, Wynne 
Exs. 12,13,21 (not printed) R. 367,368,381). 

After Colonel Wynne left the United States for overseas 
service, Mrs. Wynne went to live with relatives, first, in 
Kentucky, and later, in Chicago, Illinois. (App. 134A, R. 
249). 

Prior to Colonel Wynne’s departure for overseas serv¬ 
ice, an arrangement was made between him and Colonel 
Boone that if the property was conveyed to Mrs. Wynne, 
Colonel Boone might remain therein and continue to 
occupy the house on a rental basis, he to make the monthly 
payments on the first and second deeds of trust, pay the 
taxes thereon, pay the water rent, and keep the property 
in repair (App. 95A, R. 168). The monthly payments on 
the two incumbrances aggregated $111.56. With the other 
expenses, the rental exceeded $125.00 per month (App. 
59A, R. 96, Wynne Exs. Nos. 12, 13, 21 (not printed), R. 
367,368,381, see also R. 174). 

Some time before the transactions referred to above, 
Colonel Boone and his wife, Martha Lightner Boone, one 
of the appellees, had become estranged and were living 
separate and apart from each other. Colonel Boone had 
left the State of North Carolina, the place of the matri¬ 
monial domicile, and had taken up residence in Washing¬ 
ton, District of Columbia, with the two children born of 
his marriage. During the time the loans were obtained 
from Colonel Wynne, Colonel Boone was engaged in liti¬ 
gation with Mrs. Boone over the custody of their chil¬ 
dren (See Boone v. Boone, 76 U. S. App. D. C. 399, 132 
F. 2d 14, and Boone v. Boone, 80 U. S. App. D. C. 152, 
150 F. 2d 153), and he told Colonel Wynne he needed the 
funds to aid in financing that litigation. 

On June 21, 1941, the plaintiffs (appellees) brought an 
action in the Superior Court of Henderson County, North 


Carolina, against Colonel Boone, and a judgment was 
obtained in that Court on May 26, 1942, against Colonel 
Boone for $11,490.26. An appeal was taken by Colotiel 
Boone to the Supreme Court of North Carolina, which 
was decided November 4, 1942 (See 222 N. C. 205). Cer¬ 
tiorari was granted by the Supreme Court of the Unii;ed 
States, and a decision was rendered therein on June! 7, 
1943 (See 319 U. S. 561, 87 L. ed. 1587). A suit on the 
North Carolina judgment was brought in the District of 
Columbia against Colonel Boone, being Civil Action No. 
28,208, in the United States District Court for the District 
of Columbia, but judgment therein did not become filial 
until October 13, 1947, five years after the transactions 
between appellant Colonel Wynne and Colonel Boone (Siee 
82 IT. S. App. D. C. 38, 160 F. 2d 13, Cert. Den. 332 U. S. 
766,92 L. Ed. 351). 

Plaintiffs also brought a suit against Colonel Boone in 
the Superior Court of Polk County, North Carolina, pn 
October 29, 1940. Judgment against Colonel Boone f(>r 
$3,270.36 was entered therein on October 12, 1942. There¬ 
after suit on that North Carolina judgment was brought 
in the United States District Court for the District of 
Columbia in Civil Action No. 31,477, and judgment was 
entered therein against Colonel Boone on March 14, 1946, 
long after the transactions referred to above between 
Colonel Boone and Colonel Wynne (App. 29A, R. 27, 28). 


Colonel Boone was called as a witness for plaintiffs 
(Appellees), was subjected by counsel for plaintiffs to a 
very searching examination in chief in the nature of cros^- 
examination, was cross-examined by counsel for defend¬ 
ants, and then was re-examined by counsel for plaintiffs 
on matters not touched upon either in his direct or cross- 
examination. Efforts were made by counsel for plaintiffs 
to get from the witness statements in conflict with depos^ 
tions taken in other litigation, after the lapse of several 
years. An examination of the entire testimony of the wit 
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ness demontrates clearly a sincere effort to give correct 
and explicit answers to questions of counsel and to aid 
the Court below in understanding the situation and the 
transactions between himself and Colonel Wynne (App. 
33A-76A, R. 37-129). Colonel Boone testified on cross- 
examination that he first met Colonel Wynne in 1936 at 
the Quartermaster General Depot, Atlanta, Georgia, when 
he was ordered to active duty under Colonel Wynne’s 
command there (App. 48A, R. 72). He further testified 
that he borrowed money several times from Colonel Wynne, 
the first loan being $1,200.00, about the 18th, 19th or 20th 
of December, 1941 (App. 50A, R. 75, 76), and the last loan 
being $1,500.00 in June, 1942 (App. 56A, R. 88-90). At 
that time he owed Colonel Wynne $1,000.00, which, with 
the $1,500.00 loan, made an indebtedness of $2,500.00 (App. 
55A, 56A, R. 87, 88), for which he gave a promissory note 
secured by a third deed of trust on the house and lot at 
7930 16th Street, Northwest (App. 56A, R. 89, 90). He 
further testified in substance that at the request of Colonel 
Wynne, made just before his departure for overseas serv¬ 
ice, he, Colonel Boone, endeavored to pay off the loan, 
but being unable to do so, in accordance with his promise 
to Colonel Wynne, he transferred the property by deed 
to Mrs. Wynne on October 27, 1942, and had an agreement 
with Colonel Wynne, made before his departure, that he 
might remain in the property on a rental basis, paying 
as rent the monthly payments on the first trust of $63.30, 
the monthly payments on the second trust of $48.26, all 
taxes, repairs, water rent, and insurance, aggregating more 
than $125.00 per month (App. 59A, R. 96-98, 102, 104). 
Counsel for plaintiffs at the trial made much of the fact 
that on the deed to Mrs. Wynne revenue stamps were af¬ 
fixed, which were canceled by Colonel Boone, and for 
which he testified he paid (App. 66A, 67A, R. 109, 110). 
The expense of the deed and revenue stamps thereon is 
always an obligatiin of the seller, in the absence of con¬ 
tractual provisions to the contrary, so there is nothing 
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strange or unusual in the fact that as seller of the prop¬ 
erty to Mrs. Wynne, Colonel Boone affixed the revenue 
stamps to his deed and canceled them. 

Counsel for appellees further examined Colonel Boone 
fully with respect to the surrender to him of some 700 
shares of Packard Motor Car Company stock, given as 
collateral security for the note which evidenced the firkt 
loan by Colonel Wynne to Colonel Boone, when the ih- 
debtedness to Colonel Wynne was increased from $1,000.00 
to $2,500.00 on June 29,1942. At that time, Colonel Booi^e 
gave as security for the entire indebtedness a third deed 
of trust on the residence he owned. An attempt was made 
by counsel for plaintiffs to place a sinister appearance on 
a transaction wherein collateral was returned when the 
indebtedness was increased. There is nothing unusual 
about that occurrence. The form of security for the loan 
was changed from collateral in the nature of corporate 
stock to a third deed of trust secured on real property, 
so that the collateral might be used by Colonel Boone for 
raising funds in addition to the loan. Colonel Wynne tes¬ 
tified that Colonel Boone informed him that he, Colonel 
Boone, needed funds badly to finance litigation concerning 
the custody of his children. It would be only natural that 
between friends, all the aid in keeping with his own pro¬ 
tection would be afforded Colonel Boone by Colonel Wynne, 
and the surrender of the collateral security in the form of 
readily salable corporate stocks was of considerable as 


sistance in aiding Colonel Boone to raise funds for financ 
ing litigation over the custody of his children. 


I 


The Court below, among others, made the following findj 
ings of fact: 

“7. There was no consideration for the purported 
deed of trust dated the 29th day of June, 1942, or the 
note in connection therewith. The defendant, Boonei 
was not then indebted to the defendant, George C| 
Wynne, In the sum of Two Thousand five hundred dolJ 
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lars ($2,500) or any other sum, and said deed of 
trust was executed and recorded with the intent to 
hinder, delay or defraud the plaintiffs in the enforce¬ 
ment of their just claims and demands against said 
defendant Boone.’’ 

“8. The defendant Jessie V. Wynne, did not give 
any consideration for the said deed of conveyance to 
her on the 27th day of October, 1942. At the date of 
said conveyance, the defendant Boone was not in¬ 
debted to either the defendant, George C. Wynne, or 
the defendant, Jessie V. Wynne, and said deed was 
not given in consideration of the satisfaction of any 
indebtedness on the part of said Boone to either said 
George C. Wynne or Jessie V. Wynne, but was exe¬ 
cuted and recorded with the intent to hinder, delay or 
defraud the plaintiffs in having satisfaction of their 
just claims and demands against said defendant, Daniel 
F. Boone.” 

“9. The defendants, George C. Wynne and Jessie 
V. Wynne, had knowledge of the intent and purpose of 
said defendant, Daniel F. Boone, to hinder, delay or 
defraud creditors in executing and recording said deed 
of trust mentioned in Finding No. 5, and said deed 
mentioned in Finding No. 6.” 

STATUTE INVOLVED. 

The statute involved in this proceeding is Section 401, 
Title 121, District of Columbia Code, 1940, which provides: 

“Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in lands or rents 
and profits issuing from the same, or in goods or 
things in action, and every charge upon the same, and 
every bond or other evidence of debt given, or judg¬ 
ment or decree suffered, with the intent to hinder, 
delay, or defraud creditors or other persons having 
just claims or demands of their lawful suits, damages, 
or demands, shall be void as against the persons so 
hindered, delayed, or defrauded: Provided, That noth¬ 
ing herein shall be construed to affect or impair the 
title of a purchaser for a valuable consideration, un¬ 
less it shall appear that such purchaser had previous 
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'notice of the fraudulent intent of his immediate gran¬ 
tor, or of the fraud rendering void the title of such 
grantor: Provided further, That the question of frau¬ 
dulent intent shall be deemed a question of fact and 
not of law. (Italics added) 

STATEMENT OF POINTS. 

1. There is no evidence whatever in the record to 
sustain the finding that there was no consideration for the 
deed of trust of June 29, 1942, or the note secured there¬ 
by; that Colonel Boone was not indebted to Colonel Wynne 
in the amount of $2,500.00 or any other sum; and i;hat 
the deed of trust was executed and recorded with the in¬ 
tent to hinder, delay or defraud plaintiffs. (Finding No. 
7, App. 23A, R. 331). 

2. There is no evidence whatever in the record to sus¬ 
tain the finding that defendant Jessie V. Wynne did not 
give any consideration for the deed of conveyance of Oc¬ 
tober 27, 1942; that at that time Colonel Boone was not 
indebted either to Colonel Wynne or Mrs. Wynne; and that 
the deed was not given in satisfaction of any indebtedness 
on the part of Colonel Boone, but was executed and re¬ 
corded with the intent to hinder, delay or defraud the 
plaintiffs. (Finding No. 8, App. 23A, R. 331). 

3. There is no evidence whatever in the record to Sus¬ 
tain the finding that Colonel and Mrs. Wynne had knowl¬ 
edge of the intent and purpose of Colonel Boone to hinder, 
delay or defraud creditors in executing and delivering the 
deed of trust of June 29, 1942, and the deed of October 27, 
1942 (Finding No. 9, App. 23A, R. 331). 

4. The judgment of the trial court that the judgments 
obtained by plaintiffs against Colonel Boone are valid and 
subsisting liens against the property involved in this liti¬ 
gation is erroneous and without evidentiary support what¬ 
ever (App. 25A, R. 333). 
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5. The judgment of the trial court appointing a trustee 
to sell the property in question is erroneous and improper 
(See App. 25A, R. 334). 

6. The judgment of the trial court directing the trustee 
to collect rents from the property involved herein pending 
sale thereof is erroneous and improper (See App. 26A, 
R. 334). 

7. The judgment of the trial court dismissing the coun¬ 
terclaim of Colonel and Mrs. Wynne is erroneous, unjust 
and without evidentiary support whatever (See App. 26A, 
R. 334). 

8. The evidence adduced by plaintiffs is wholly insuf¬ 
ficient and inadequate to support the findings of fact, 
conclusions of law, and the judgment of the court below. 

9. There is no basis whatever for the judgment of the 
court below setting aside the deed of trust of June 29, 
1942, and the deed of October 27,1942. 

10. The admission in evidence by the trial court of a 
part of an answer filed on August 18, 1943, by Colonel 
Boone in a different legal proceeding was erroneous (See 
App. 30A, 31A, R. 32,33,34). 

SUMMARY OF ARGUMENT. 

Point 1. 

The testimony of defendants Wynne and Boone, which 
is not contradicted, establishes the loan of funds by Wynne 
to Boone, and the indebtedness of the latter to the former. 

The deposit of cash in the amount of $1,500.00 by Colonel 
Wynne is a circumstance but not proof of the repayment 
by Boone to Wynne of the loan of June 29, 1942, particu¬ 
larly in view of the full explanation by Colonel Wynne of 
the source of the cash deposited and the corroboration of 
his testimony by two disinterested witnesses. 
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The trial court’s finding that there was no considera¬ 
tion for the deed of conveyance is “clearly erroneous.” 




Point 2. 

I 

Because the bank account from which the loans to fcol- 
onel Boone were made was carried in the joint names of 
Colonel and Mrs. Wynne, the latter had an interesi in 
the funds, and, to that extent, gave consideration for [the 
deed. She was acting, however, primarily for her hus¬ 
band. 

An antecedent debt is sufficient consideration for a deed. 

The evidence that defendant Boone was indebted to de¬ 
fendant Wynne is overwhelming and uncontradicted. 

The transactions between Colonel Wynne and Colonel 
Boone were not unusual, and their records were thpse 
usually made of such transactions. 

Point 3. 

There is no evidence of an intent to defraud creditors 
on the part of Colonel Boone, and less, if that is possible, 
that Colonel Wynne had knowledge of any such intent,! if 
it did exist. 

i 

The evidence offered by plaintiffs did not constitute 
“clear and indubitable proof” of a fraudulent intent, but 
was circumstantial only and of extremely doubtful proba¬ 
tive force. 

The evidence failed utterly to establish knowledge on 
the part of Colonel and Mrs. Wynne of any fraudulent' 
intent, or that the circumstances were such as to put them 
on inquiry. 

Continued occupancy of the property by Colonel Boone 
is not evidence of fraud. 

Objection on a technical ground by counsel to the taking 
of Mrs. Wynne’s deposition is not evidence of bad faitlh 
on her part. 
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Mrs. Wynne’s failure to appear at the trial and to testify 
is not evidence of knowledge of a fraudulent intent on the 
part of defendant Boone or of bad faith on her part. 

Points 4, 5, 6,8 and 9. 

There is no intimation or suggestion of insolvency on 
the part of defendant Boone. He had a right to prefer 
one creditor over another. Plaintiffs failed to show their 
judgments were not collectible from other assets of de¬ 
fendant Boone. 

Point 7. 

Dismissal of the counterclaim of defendants Colonel and 
Mrs. Wynne was error. 

Point 10. 

Admission in evidence of part of an answer of Colonel 
Boone in another case was error, in the absence of evi¬ 
dence of knowledge by these defendants of the pendency 
of such other litigation. 

ARGUMENT. 

Point 1. 

The testimony of both Colonel Wynne and Colonel Boone 
that the former loaned to the latter, first $1,200.00; sec¬ 
ondly, $400.00; and, thirdly, $1,500.00, is not contradicted 
or controverted by any other testimony or documentary 
evidence. The checks issued by Colonel Wynne, payable 
to Colonel Boone, were produced and admitted in evidence. 
Transcripts of the joint bank account of Colonel and Mrs. 
Wynne were produced and admitted in evidence. These 
show the actual withdrawals of the sums mentioned above 
from the funds on deposit to the credit of Colonel and 
Mrs. Wynne. 


Counsel for plaintiffs argued in the court below in effect 
that because Colonel Wynne made three cash deposit^ in 
bank aggregating $1,500.00 on June 29 and 30 and Jul^ 9, 
1942, in the respective amounts of $500.00, $950.00, and 
$50.00, the $1,500.00 loan of June 29, 1949, was fictitious; 
that Colonel Boone repaid to Colonel Wynne the funds 
represented by the check of that date, and Colonel Wyjnne 
re-deposited them piecemeal as indicated above in his bknk 
account. Colonel Boone testified positively that he bor¬ 
rowed $1,500.00 from Colonel Wynne on June 29, 1942, ^nd 
Colonel Wynne declared under oath that he loaned tpat 
sum to Colonel Boone. As evidence of that loan and what 
he already owed, Colonel Boone gave his promissory note 
for $2,500.00 and to secure its payment he executed a third 
deed of trust on his residence, which was promptly re¬ 
corded. Colonel Wynne said he had been alerted for 
overseas service at that time (App. 110A), but did hot 
know the date of his departure, and was selling household 
articles which he did not need (App. 109A-110A) and eight 
cases of liquor that he bought shortly before the effective 
date of an increase in the tax rate thereon (App. 131 A, 
132A). He was asked by counsel for plaintiffs if he could 
tell the source of the cash deposits. He mentioned l|he 
sale of several specific items, and said the aggregate 
amount of the various sales, which were paid for in cash, 
was “well in excess of $1,000.00 all told” (App. 133lA, 
134A), and that the cash payments were deposited by him 
in the bank (App. 133A). Colonel Wynne’s testimony |as 
to sales of household articles and liquor was corroborated 
by two witnesses who made purchases themselves and sgw 
other sales made (App. 134A, 135A, 137A-139A). Tljis 
evidence was not contradicted or controverted in any way. 

As to the deposits, the assistant cashier of the bank in 
which the Wynnes had their account was called as a wi t¬ 
ness for plaintiffs and testified in substance that he had 
produced bank records relating to the Wynne’s accouiit, 
which covered a portion of the period from the opening 
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to the closing thereof (App. 143A). He said he had been 
able to locate four deposit slips, which were introduced in 
evidence as plaintiffs 7 exhibit No. 8A to 8D, inclusive (App. 
151A-153A). In addition to the cash deposits mentioned 
these slips show that on June 29, 1942, a Treasury check 
of $22.40 was deposited; on June 30,1942, a Treasury check 
of $538.80 was deposited, and on the same date a check 
on the Bank of Harlan, Harlan, Kentucky, for $2.00 was 
deposited, and on July 9, 1942, a check of $850.00 on the 
Grants Pass U. S. National Bank of Grants Pass, Oregon, 
was deposited. The transcript of the Wynne bank account 
for this period shows another deposit on July 6, 1942, of 
$544.76 (Plaintiffs 7 Ex. No. 7, App. 150A-4, R. 348), but, 
since the deposit slip was not furnished, determination of 
whether that deposit included currency can not be made. 
It is more reasonable and logical to presume or to assume 
that it did, as it is to assume that the cash of $1,500.00 
included in the three deposits mentioned above represented 
repayment by Colonel Boone of the proceeds of the check 
to him from Colonel Wynne of June 29, 1942. If cash in 
any amount was included in the deposit of July 6, 1942, 
then plaintiffs 7 counsels speculative theory as to the 
source of the cash included in the three deposits is fully 
deflated. The same bank record which discloses the 
$1,500.00 withdrawal on June 29, 1949, shows also with¬ 
drawals of $29.00 and $12.50 on July 1, 1942; $50.00 on 
July 3, 1942; $4.20, $8.50, $750.00 and $200.00 on July 6, 
1942; $15.02 on July 8, 1942; and $50.00, $750.00 and 
$1,125.00 on July 9, 1942. There was no testimony con¬ 
cerning these withdrawals, but the argument that the cash 
deposits, or at least a part of them, had their source in 
these withdrawals is more logical than that such deposits 
came from the check to Colonel Boone of $1,500.00 on 
June 29, 1942, because there was testimony from both 
Colonel Boone and Colonel Wynne concerning the loan, 
which, coupled with Colonel Wynne's corroborated tes- 
timonv relative to the cash sales of household articles 
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and liquor and the deposit of that cash in his bank ac¬ 
count, utterly refutes the contention of counsel for plain¬ 
tiffs. i 

i 

It is clear, therefore, that the trial court’s finding that 
there was no consideration for the deed of conveyance is 
wholly without evidentiary support and is “ clearly Erro¬ 
neous”, within the meaning of Rule 52(a) of the Federal 

Rules of Civil Procedure, and should be set aside. [ 

I 

Point 2. 


Finding No. 8 includes the statement that Jessie V. 
Wynne did not give any consideration for the deed to her 
of October 27,1942. 

7 i 

The evidence clearly shows that the checks in payment 
of loans made by Colonel Wynne to Colonel Boone were 
drawn on the joint bank account of Colonel and Mrs. 
Wynne. She, therefore, had an interest in the funds with¬ 
drawn from the bank and loaned to Colonel Boone. Pri¬ 
marily, however, she was acting for defendant Colonel 
Wynne, her husband, in the capacity of trustee under ihe 
deed of trust of June 29, 1942, and in holding title to the 
property conveyed to her by deed dated October 27, 1942. 

An indebtedness already existing constitutes a valuable 
and sufficient consideration for a conveyance of property. 

Droop v. Ridenour, 11 App. D. C. 224 (1897) 

Metsker v. Bonebrake, 108 U. S. 66,27 L. ed. 654 (1883) 
Hits v. National Metropolitan Bank, 111 U. S. 722, $8 
L. ed. 577 (1884) 

In Finding No. 8, the trial court also found for tl^e 
second time that Colonel Boone was not indebted either to 
Colonel or Mrs. Wynne. There is absolutely no evidence 
in the record to sustain that finding, but on the contrary 
evidence adduced on behalf of plaintiffs themselves is di¬ 
rectly to the contrary. Colonel Boone, who was called as 
a witness by plaintiffs, testified explicitly and in detail eon- 
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cerning borrowing funds from Colonel Wynne and the 
latter testified fully with respect to making the loans. 
The testimony of these two witnesses is uncontradicted, 
either directly or by circumstances. The transactions be¬ 
tween the two were not unusual. They occurred during 
war time between two Army officers, both of whom could 
expect foreign service in combat areas. Colonel Wynne 
actually saw such service. The records they made of their 
business dealings were the usual ones and, in the event of 
the death of either or both, would have afforded informa¬ 
tion and protection to their heirs and next of kin. Colonel 
Boone was deeply involved in litigation vitally affecting 
him over who should have custody of his children. There is 
no evidence in the record even remotely sustaining the 
finding of the court below. 

What has been said under Point 1 is applicable to the 
second part of finding No. 8 that Colonel Boone was not 
indebted either to Colonel or to Mrs. Wynne, and need 
not be repeated here. 

Point 3. 

Finding No. 9 is that both Colonel and Mrs. Wynne “had 
knowledge of the intent and purpose of said defendant, 
Daniel F. Boone, to hinder, delay or defraud creditors/ * 
Findings No. 7 and 9 also conclude with similar language. 

There is no direct evidence that Colonel Boone had any 
intent to defraud his creditors. The most that can be said 
is that by reason of having been sued in North Carolina, 
one may surmise that he might have entertained a desire 
to save a small equity in his residence in the District of 
Columbia, but even so, there is little in the way of evi¬ 
dence to support such surmise, particularly since counter¬ 
claims on behalf of Colonel Boone against the plaintiffs 
far exceeded their claims against him at that time. In fact, 
the suits in North Carolina were pending when Colonel 
Boone bought the property. If he had any intent to de- 
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fraud creditors he would not have taken title to the prop¬ 
erty in his own name. 

Fraud is never presumed, but must be established by 
clear and convincing proof. 

Droop v. Ridenour , 11 App. D. C. 224, 237, 240 (1SS97) 

In the case just cited, this Court said: 

“• * * the onus of proof throughout is upon the 
plaintiffs. It is incumbent upon them, not onl^ to 
establish their claim against Albert M. Ridenour, in¬ 
cluding as it does the crime of embezzlement, to the 
entire satisfaction of the court, but to show by clear 
and indubitable proof that the deed assailed is the 
offspring of the fraud and collusion of the grantor and 
grantee therein. The case cannot rest upon presump¬ 
tion merely, because fraud is never presumed; and in 
this case, while there may be circumstances to excite 
suspicion, there is not that clear and definite proo£ to 
overcome the prima facie validity of the deed, ^up- 
ported as it is by the positive testimony of the grantee, 
Mrs. Ridenour. ’ ’ (Italics added). 

The emphasized words above are considered peculiarly 
apt, insofar as this case is concerned, except that in the 
Droop case there were “circumstances to excite suspicion”, 
while in the instant case only the most perversely Aus¬ 
picious nature can find any such circumstances. 

Far from establishing a fraudulent intent on the part 
of Colonel Boone by “clear and indubitable proof”, Ithe 
plaintiffs failed utterly to adduce any such proof. On the 
contrary, the validity of both the deed of trust of June 129, 
1942, and the deed of conveyance of October 27, 19421 is 
supported by the testimony of Colonel Boone and Colonel 
Wynne. 

But even if Colonel Boone had a fraudulent intend at 
the time of executing the deed of trust and deed of con¬ 
veyance, the plaintiffs, in order to succeed, were required 
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to go much further than proving that Colonel Boone had 
such intent. They were required to show that both Colonel 
Wynne and Mrs. Wynne knew of such intent and partici¬ 
pated therein, or the facts and circumstances were such as 
to put them “upon inquiry.’’ 

Morimura v. Samaha, 25 App. D. C. 189, 196, 197 
(1905). 

Jones v. Simpson, 116 U. S. 609, 614, 29 L. ed. 742, 
744,6 Sup. Ct. Rep. 538. 

Gottlieb v. Thatcher, 151 U. S. 271, 279, 38 L. ed. 157, 
161 (1894). 

“The fraud which will vitiate a sale must be mu¬ 
tual, that is, must be intended by both parties, or by 
one with knowledge of the other’s purpose and thus 
acquiesced in and furthered.” 

Horbach v. Hill, 112 U. S. 144, 28 L. ed. 670, 672 (1884) 
In the Gottlieb case the following language appears: 

“The relationship of the parties does not, of and 
in itself, cast suspicion upon the transaction, or create 
such a prima facie presumption against its validity 
as would require the court to hold it to be invalid 
without proof that there was fraud on the part of the 
grantor, participated in by the gramtee. This proposi¬ 
tion is so well settled that authorities need not be 
cited in its support.” (Italics added) 

In the court below counsel for plaintiffs contended that, 
because Colonel Boone remained in the property after its 
transfer to Mrs. Wynne, the transaction was marked with 
a badge of fraud. This contention is without merit. What 
this court said in McDamel v. Parish, 4 App. D. C. 213 
(1894) explodes any such theory’. The Court, among other 
things, stated: 

“It has been strongly urged, as an evidence of fraud, 
that the father, Joseph W. Parish, has been in the 
possession of the property ever since it was pur¬ 
chased by McGowan, and that he has directed im¬ 
provements thereon as if he were the owner. This 
would, doubtless, be a fact of great weight, in the 
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absence of explanation. Bnt it has been explained, 
and there is nothing unreasonable in the fact that the 
parents should live in the house with the daughter, 
and the father direct repairs thereof, when without 
other home.” 

In this case, Colonel Boone remained in the property fol¬ 
lowing its conveyance to Mrs. Wynne. Colonel Wynne was 
in Europe in the Army. Quite naturally, Mrs. Wynne had 
no use for a house as a residence for herself and one 
child. Both Colonel Boone and Colonel Wynne fully and 
clearly explained the rental arrangements between them 
which continued until Colonel Wynne returned from over¬ 
seas service December 24, 1945, when he immediately as¬ 
sumed charge of the property, collected rent in cash ftfom 
Colonel Boone, made the payments himself on the first &nd 
second trusts, paid for repairs, and paid the taxes thereon. 

This was a far more convincing and logical explanation 
than the one involved in the case of McDaniel v. Parish, 
supra. 

In an attempt to arouse some sort of suspicion as to 
Mrs. Wynne, counsel for plaintiffs offered and the court 
below admitted a transcript of proceedings concerning a 
notice of the taking of Mrs. Wynne’s deposition. Counsel 
for plaintiffs stated that it was “offered as a reflection 
upon her good faith.” (App. 102A). Counsel for th^se 
defendants is not gifted with intuitive powers sufficient 
to wring from the circumstances that Mrs. Wynne’s At¬ 
torney objected to the taking of her deposition on t|he 
ground that she was not properly served with a subpoena 
(Mrs. Wynne having had nothing to do with that tech¬ 
nical move on her attorney’s part) and following tke 
ruling of the court thereon no further attempt was made 
to take her deposition, any evidence of bad faith on her 
part. Yet it appears that the Court so considered the mat¬ 
ter and apparently that circumstance constitutes the ba^is 
for the finding that Mrs. Wynne had knowledge of a frap- 
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dulent intent on the part of Colonel Boone. There is no 
other basis in the evidence upon which such a finding 
can rest. No one testified that Mrs. Wynne knew anything 
whatever about any litigation or claims against Colonel 
Boone on the part of plaintiffs. Nothing else in the record 
could be so stretched as even remotely to support any 
such finding, except possibly her non-appearance at the 
trial, and no such presumption can be based thereon. 
In McDamel v. Parish, supra, this Court also said: 

“ Another circumstance has been strongly empha¬ 
sized as furnishing ground for the presumption of 
fraud, and that is the failure of Joseph W. Parish to 
become a witness for his daughter. That such fact, 
under the circumstances of this case, furnished ground 
for suspicion and adverse comment, is unquestionably 
true. What motive may have influenced the father 
thus to stand aloof and decline to add his testimony in 
support of his daughter’s claim, it is difficult to con¬ 
jecture. He had placed on file his answer to the 
original bill, under oath, wherein he denied all fraud 
and collusion charged, but that, under the rule of 
court, was not evidence for the defendants. Whether 
it was that he shrank from a probing into and a dis¬ 
closure of his private affairs, or whether he was ap¬ 
prehensive that he would not be able to stand the 
ordeal of a rigid and searching cross examination, are 
questions that are difficult to answer. We have, how¬ 
ever, the testimony of the daughter and that of Mc¬ 
Gowan that cannot, without risk of doing injustice, 
be discarded; and that being so, it would seem to be 
both inconsistent and unjust to impeach and annul 
the title of the daughter upon a presumption founded 
upon the unexplained conduct of the father. His fail¬ 
ure to testify cannot be allowed the effect of impeach¬ 
ing and discrediting the testimony of other witnesses.” 

Mrs. Wynne’s failure to appear was explained by Colonel 
Wynne, who testified that her health was bad. Therefore, 
there can be no “presumption founded upon the un¬ 
explained conduct” of Mrs. Wynne in this case. Her failure 



23 


to testify cannot be allowed the effect of impeaching and 
discrediting the testimony of Colonel Wynne and Colonel 
Boone. The condition of her health alone afforded a 
logical and reasonable reason for her not appearing at the 
trial as a witness. 

In Clark v. Krause, 2 Mackey (13 D. C. 559 (1883)) the 
court held that when the charge of fraud on creditors is 
unsupported by the testimony of a single witness for plain¬ 
tiff in a suit to set aside a conveyance of realty, unfavor¬ 
able inferences are not to be drawn from the failure; of 
defendant giving his testimony as plaintiff’s witness to 
explain circumstances of alleged suspicion supposed t<j be 
inconsistent with his positive statements. 

The language of this Court in Snider v. Kelly, et all 77 
U. S. App. D. C. 363, 135 F. 2d 817 {cert. den. 64 S.JCt. 
62, 320 U. S. 764, 88 L. ed. 456, 1943), seems applicable 
to the facts and circumstances here involved and is 
quoted below: 

“If, on the other hand, it appears, from all the fhets 
and circumstances surrounding the case, that the acts 
of the parties are consistent with an honest purpose, 
then it is not an inevitable consequence that the con¬ 
veyance will hinder, delay or defraud creditors, and 
the court should find accordingly. Even if a trans¬ 
action is, on its face, presumptively fraudulent, never¬ 
theless it is susceptible of explanation.” 

Points 4, 5, 6,8, and 9. 

These points are directed to the infirmities in the judg¬ 
ment and, it is believed, properly may be considered 
together. 

What already has been said concerning the insufficiency 
of the evidence to support the findings of fact is applicable 
and need not be repeated here. 

In this proceeding, there has been no suggestion or inti¬ 
mation that Colonel Boone was insolvent at the time he 
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executed the deed of trust of June 29, 1942, or the deed 
of conveyance of October 27,1942. Plaintiffs failed utterly 
to show that any attempt whatever had been made by them 
or on their behalf to execute on the judgments obtained 
against Colonel Boone in this jurisdiction or otherwise 
to collect them. There was no showing whatever that 
Colonel Boone did not have property sufficient to satisfy 
the judgments against him. Therefore, assuming that at 
the time of the execution of the two instruments in ques¬ 
tion the plaintiffs were creditors of Colonel Boone, the 
most that can be said against him is that by the deed 
of trust and deed of conveyance he preferred one creditor 
to another or others. 

A debtor may lawfully prefer one creditor to another, 
when he is unable to pay both. 

Marbury v. Brooks, 7 Wheat. 556,5 L. ed. 522. 

Magniac v. Thompson, 7 Pet. 348,8 L. Ed. 709. 

Brashear v. West, 7 Pet. 608,8 L. ed. 801. 

Clarke v. White, 12 Pet. 178,9 L. Ed. 1046. 

Thompkins v. Wheeler, 16 Pet. 106, 10 L. ed. 903. 
Fitzpatrick v. Flanagan, 106 U. S. 648, 27 L. ed. 211. 

“The common law recognizes in every man the right 
to dispose of his property as he pleases. If he becomes 
insolvent, he may pay one creditor, and leave another 
unpaid. He may secure one, and not another, bv a 
transfer of assets. • • * But an insolvent debtor may 
prefer a creditor, even though the latter has knowledge 
of such insolvency and the effect of the preference be 
to delay or disappoint his other creditors.” 

United States Rubber Co. v. American Oak Leather 
Co., 181 U. S. 434, 45 L. ed. 938, 946 (1901), citing 
Crawford v. Neal, 144 U. S. 585, 36 L. ed. 552, 12 
Sup. Ct. Rep. 759; Davis v. Schwartz, 155 U. S. 631, 
39 L. ed. 289,15 Sup. Ct. Rep. 237. 

Point 7. 

Defendants, Colonel and Mrs. Wynne, filed an amended 
answer and counterclaim, praying for a judgment that 
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Mrs. Wynne is the owner in fee simple of the real prop¬ 
erty involved in this proceeding, free and clear of any 
right, title or interest on behalf of plaintiffs, and par¬ 
ticularly on the part of Mrs. Boone, who had not at that 
time remarried and who claimed a dower right in the 
property of Colonel Boone, and that they recover their 
costs (App. 7A-11A). This counterclaim was dismissed 
by the court below. Such action is assigned as error. If 
the contentions of these defendants are sound, then dis¬ 
missal of the counterclaim clearly was erroneous. 

During the trial, Mrs. Boone’s counsel filed in the court 
below a suggestion of her divorce from Colonel Bdone 
and her remarriage to another, and in open court waived 
any and all claim she might have by way of doweif in 
Colonel Boone’s real property (App. 90A, 91A). This 
probably obviates the absolute necessity for an adjudica¬ 
tion that Mrs. Boone has no interest in the property by 
way of dower, yet a judgment to that effect, carrying into 
effect what had been stated in open court by counsel for 
plaintiffs, certainly would not be improper. It would seem 
to be most necessary fully to protect future purchasers 
of the real property involved, as well as the interest^ of 
these defendants. 

Point 10. 

The admission in evidence by the trial court of an 
answer or part of an answer filed by defendant Colonel 
Boone in another case was objected to by counsel for 
Colonel and Mrs. Wynne, and the action of the trial 
court is assigned as error. 

No evidence was offered to the effect that these defend¬ 
ants had any knowledge of the pendency of the other liti¬ 
gation in which the document was filed. The answer toas 
made when Colonel Wynne was overseas, so he could not 
have had any knowledge thereof unless someone wrote pirn 
concerning it, and there is no testimony to that effect. It 
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is difficult, therefore, to comprehend the applicability of 
the document to defendants Colonel and Mrs. Wynne. Its 
admission in evidence seems clearly erroneous and preju¬ 
dicial to the interests of these Defendants. 

CONCLUSION. 

This Court, in Rice, et al., v. United States of America, 
No. 9942, decided November 28, 1949 (not yet reported), 
said: 

“The court below accepted the government’s version 
of the accident, and it is the opinion of this Court 
that, in so doing, it committed reversible error, be¬ 
cause, in light of the evidence before that Court, rea¬ 
sonable men could not have concluded that the accident 
happened in the manner claimed, and because the 
lower court was clearly erroneous in making findings 
of fact which were contrary to the evidence.” 

It is our serious contention that reasonable men could 
not conclude that the evidence offered on behalf of plain¬ 
tiffs established any intent on the part of defendant Boone 
to hinder, delay or defraud his creditors, or any knowl¬ 
edge on the part of defendants Colonel and Mrs. Wynne 
of any such intent, if it did exist, and that the “lower 
court was clearly erroneous in making findings of fact 
which are contrary to the evidence.” Accordingly, the 
judgment appealed from should be reversed, and the cause 
remanded to the trial court, with directions to dismiss 
the complaint and grant the prayers of the counterclaim. 

Respectfully submitted, 

Richard L. Merrick, 

1025 Vermont Ave., N. W., 
Washington 5, D. C., 
Attorney for Appellants, 
Jessie V. Wynne and 
George C. Wynne. 
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grantor, respectively, in a deed of trust and a deed abso¬ 
lute on its face, both of which the District Court decreed 
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should be vacated and set aside because they were executed 
and delivered with intent to binder, delay or defraud cred¬ 
itors. 

The parties will be referred to as they appeared in the 
Court below. 

The case was tried by the Court without a jury. In sepa¬ 
rate answers filed on their behalf, the defendants asserted 
that they were without sufficient knowledge or information 
to admit or deny whether the plaintiffs were judgment 
creditors as alleged in the complaint, and accordingly they 
demanded strict proof thereof. (Joint App. 6, 7) At the 
trial, however, it was not seriously disputed that the .plain¬ 
tiffs held judgments against Boone, which arose out of 
three separate actions for breach of trust. The first two 
actions were commenced in October 1940, and resulted in a 
judgment entered October 12, 1942, (Joint App. 165) and 
which was modified January 27,1943. (Joint App. 174-175) 
The third action was commenced in June 1941, and resulted 
in a judgment entered May 26, 1942, (Joint App. 154), 
which was reviewed twice and became final June 7, 1943. 
(Joint App. 27, 28) 

The defendant, George C. Wynne, became acquainted 
with Boone in 1936. (Joint App. 82, 83) Boone came un¬ 
der his supervision while stationed at the Atlanta, Georgia, 
Quartermaster Mobilization Headquarters. (Joint App. 82) 
Wynne was instrumental in obtaining an assignment of 
duty for Boone in Washington. (Joint App. 103) A strong 
friendship grew up between them. (Joint App. 83) 

While there were undoubtedly other witnesses to the al¬ 
leged business transactions between the defendants, not one 
of them was called. The defendants relied entirely upon 
the testimony of George C. Wynne and Boone to sustain 
the conveyances involved in this suit. At least three docu¬ 
ments the defendants tried to sustain, were supposed to 
have been prepared by an attorney. (Joint App. 58, 62, 67) 
One of them was witnessed by a member of Boone’s house¬ 
hold. (Joint App. 149) Two of them were acknowledged 
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before a notary public procured by Boone. (Joint App. 61) 
Upon the defendants’ unsupported and uncorroborated tes¬ 
timony, viewed in the light of the circumstances, the trial 
court was convinced, as the findings of fact indicate, that 
the alleged loans by Wynne to Boone had not been made; 
that when the deed of trust was given, Boone was not in¬ 
debted to Wynne in the sum of $2,500.00, or any other sum; 
that the defendant, Jessie V. Wynne, gave no consideration 
for the deed of conveyance to her; that at the date of such 
conveyance, Boone was not indebted to either George C. 
Wynne or Jessie V. Wynne, and said deed was not given 
in consideration of the satisfaction of any indebtedness ion 
the part of Boone to either of them; and that both the deed 
of trust and deed were given with intent to hinder, delay 
or defraud the plaintiffs in the enforcement of their just 
claims and demands against Boone. (Joint App. 20-23) 
Upon these findings, the Court concluded that both convey¬ 
ances were fraudulent and void, should be set aside and 
held for naught; that the judgments of the plaintiffs ire 
valid liens upon Boone’s property, subject only to liens of 
two prior deeds of trust, the validity of which was not dis¬ 
puted, and that the plaintiffs were entitled to have said real 
estate sold, under the direction of the Court, subject to the 
last mentioned liens. A decree in conformity with these 
conclusions was thereupon entered (Joint App. 24-26), and 
it is from such decree that these appeals are prosecuted. 

SUMMARY OF ARGUMENT. 

1. The evidence amply sustained the findings of fact made 
by the trial court. The transactions between the parties 
were not bona fide. There was such an inherent improba¬ 
bility in the evidence relied upon to sustain them that the 
court was justified in disregarding it. Defendants’ evi¬ 
dence was contradictory. The account which they gave of 
their transactions and their conduct on the witness stand 
discredited both themselves and their story. 
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2. The necessary effect of the conveyances was to hinder, 
delay and defraud. 

3. Boone’s intent to defraud was clear. He had twice 
been adjudged in default in the performance of trusts, 
where his own children were involved. Intent on the part 
of his co-defendants was properly inferred, in view of all 
of the circumstances shown by the evidence. 

ARGUMENT. 

Findings of Fact Amply Sustained. 

The defendants contend that there was no evidence to 
sustain Findings Nos. 7, 8 and 9. (Joint App. 23) As we 
understand it, their position is based on the theory that 
these findings are contrary to the testimony of Boone and 
Wynne, which they say was not contradicted. They en¬ 
tirely overlook and wholly ignore the many inconsistencies, 
contradictions, and inherent improbabilities in such testi¬ 
mony, together with direct indications of falsity, all of 
which combined, could and should have persuaded the Court 
to reject it. 

In Quock Ting v. United States, 140 U. S. 417, 421, 35 L. 
ed. 501, 502, the Court said: 

“ * * * Undoubtedly, as a general rule, positive testi¬ 
mony as to a particular fact, uncontradicted by anyone, 
should control the decision of the court; but that rule 
admits of many exceptions. There may be such an in¬ 
herent improbability in the statements of a witness as 
to induce the court or jury to disregard his evidence, 
even in the absence of any direct conflicting testimony. 
He may be contradicted by the facts he states as com¬ 
pletely as by direct adverse testimony; and there may 
be so many omissions in his account of particular trans¬ 
actions, or of his own conduct, as to discredit his whole 
story. His manner, too, of testifying may give rise to 
doubts of his sincerity, and create the impression that 
he is giving a wrong coloring to material facts. All 
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these things may properly be considered in determining 
the weight which should be given to his statements, al¬ 
though there be no adverse verbal testimony adduced.’’ 

And, see Dumas v. Clayton, 32 App. D. C. 566, 574. 

These were the principles which doubtless influenced tljie 
trial court, and when the whole evidence is considered, as 
distinguished from segments detached at random, the con¬ 
clusion reached becomes impregnable. The record dis¬ 
closes a remarkable situation, in which two men of wide 
experience and training, with more than ordinary ability, 
were the actors. Boone, a lawyer, Wynne, a high-ranking 
Army officer, well knew what they were doing was calculated 
to hinder, delay and defraud. This is palpably clear from 
the entire record, which we shall now review. 

Judgment Against Boone as Executor and Trustee. 

On October 29, 1940, plaintiffs, Theodore A. Lightner, 
Clarence M. Lightner, Alice Lightner Hopf and Martha 
Lightner Boone, instituted two actions in Polk County, 
North Carolina, against the defendant, Boone, in connection 
with two estates being administered by him as Executor and 
Trustee. (Joint App. 165) The cases were consolidate^, 
and after trial on the merits plaintiffs recovered judgment 
on October 12, 1942 (just a few days prior to the convey¬ 
ance to Mrs. Wynne). As a result of an appeal this judg¬ 
ment was modified January 27, 1943, and plaintiffs were 
awarded $15,070.84, with interest. (Joint App. 173) The 
Court found that Boone had certain bank balances to his 
credit as Executor and Trustee aggregating $11,237.91; by 
its judgment title thereto was vested in the plaintiffs, and 
the banks were ordered to pay over the same accordingly. 
These funds were credited on the judgment, as also $1,- 
442.94 realized by the sale of real estate under an execution, 
leaving a net balance of $3,270.63, with interest from May 
5, 1943, together with costs amounting to $493.22. (Joint 
App. 173-176) Because Boone failed to pay this judgment 
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plaintiffs brought an action upon it in the United States 
District Court for the District of Columbia, and on March 
14, 1946, recovered judgment for the full amount thereof. 
(Joint App. 29, 177) 

Judgment Against Boone as Trustee. 

On June 21, 1941, another suit was filed against Boone 
in the Superior Court of Polk County, North Carolina, to 
determine the provisions of a trust for his minor daughter, 
Martha Penelope Boone, for an accounting, for his removal 
as Trustee, and for general relief. This action was trans¬ 
ferred to the Superior Court of Henderson County, and on 
May 26,1942, that Court, after trial on the merits, entered 
its decree removing him as Trustee, substituting the plain¬ 
tiff, Martha Lightner Boone, in his stead, and awarding 
judgment against Boone for $11,490.56, with costs. (Joint 
App. 154-162) On appeal, this judgment was affirmed. Cer¬ 
tiorari was granted by the Supreme Court, on Boone’s con¬ 
tention that he had been denied the protection afforded him 
under the Soldiers’ and Sailors’ Civil Relief Act of 1940. 
The judgment of the trial court was affirmed June 7, 1943. 
(Joint App. 28; 319 U. S. 561, 87 L. ed. 1587) Boone failed 
to pay, with the result that said plaintiff was put to the 
necessity of bringing an action in the United States District 
Court for the District of Columbia for its enforcement. 
On December 18, 1945, the District Court awarded judg¬ 
ment against him for $11,490.56, with interest thereon from 
May 26, 1942, together with costs, thereby giving full faith 
and credit to the North Carolina decree. (Joint App. 27, 
28,163-164) Boone again appealed, and this Court affirmed 
on February 17, 1947. (Joint App. 29, 82 U. S'. App. D. C. 
38,160 F. (2) 13) Certiorari was denied October 13,1947. 
(Joint App. 29, 332 U. S. 767, 92 L. ed. 351) 

With respect to the North Carolina proceeding upon 
which the foregoing judgment was entered in this District, 
the Supreme Court said: 
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“The court was dealing not only with an individual 
hut with a trustee, one charged with default in his 
duty, and with a fund which was said to be in jeopardy. 
Defendant in spite of his military service in Washing¬ 
ton was continuing to administer the fund. The de¬ 
fendant was a member of the bar, and the charges 
struck at his honor as well as at his judgment. In¬ 
stead of seeking the first competent forum and thle 
earliest possible day to lay his accounts out for vindica¬ 
tion, he sought to escape the forum and postpone the 
day. He was both present and represented by counsel 
when depositions were taken which established his spec¬ 
ulation with the trust funds in his personal margin ac¬ 
count. We think the record amply supports the con¬ 
clusion of the trial judge that the claim that military 
service would prejudice the conduct of his defense, wa^ 
groundless, and that the absence of himself and all of 
his numerous and not uncompensated counsel on the 
day of judgment was dictated wholly by litigious strat¬ 
egy.” Boone v. Lightner, supra, p. 1596. 


The Challenged Conveyances. 

While thus litigating, Boone executed and delivered the 
conveyances challenged in this suit. The first was a so- 
called deed of trust conveying his residence property osten¬ 
sibly to secure the defendant, George C. Wynne in the sum 
of $2,500, represented by Boone’s note for that amount pay¬ 
able to Wynne’s order. The note and deed of trust, were 
dated June 29,1942, (Joint App. 145) or approximately one 
month after the Superior Court of Henderson County hak 
entered judgment against him for $ 11 , 490 . 26 , and while an 
appeal was pending. (Joint App. 154-164) The Trustees 
named in the deed of trust were the defendant, Jessie V r 
Wynne, and her brother in law, Seymour H. Rowland, whj> 
then lived in Kentucky. (Joint App. Ill, 145) The noU 
provided for interest at the rate of 5%, and was payable i4 
monthly installments of $25.00 on the 29th day of each anct 
every month after date until paid; and that each installs 
ment when so paid should be applied, first to the payment 
of interest on the amount of principal unpaid, and the bal- 
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ance credited to principal. (Joint App. 145) The deed of 
trast recited that the indebtedness secured thereby was for 
“deferred purchase money ,, . (Joint App. 145) However, 
both Boone and Wynne testified that the debt represented a 
cash advance of $1,500.00 made on June 29, 1942, plus a 
balance of $1,000 on a prior loan. (Joint App. 55, 56, 88) 

On July 21, 1942, the Trustees executed a release of this 
trust, in which they recited “the indebtedness secured 
thereby having been paid and satisfied and marked can¬ 
celled and paid”. (Joint App. 149) In other words, the 
release followed the deed of trust by less than thirty days 
and was executed more than a week prior to the date when 
the first $25.00 installment payment was due. This release 
was not recorded, it being claimed by the defendant Wynne 
that his wife delivered it to him with other papers some 
time in 1945. (Joint App. 89) It was executed in the pres¬ 
ence of Mary E. Stabler, who lived in Boone’s household 
and who was Godmother for his two children. (Joint App. 
77) 

On October 28, 1942, a second release was executed. It 
also contained the recital that the debt secured by the deed 
of trust had been paid and satisfied and marked paid and 
cancelled. (Joint App. 154) It was likewise never re¬ 
corded. ! 

The third conveyance was a deed dated October 27,1942, j 
and recorded the same day, by which Boone conveyed the 
fee simple title to the property to the defendant, Jessie V. \ 
Wynne, subject to covenants of record. (Joint App. 147) 
Boone affixed and cancelled revenue stamps on this deed 
but he could not recall whether he or Mrs. Wynne bought i 
them. (Joint App. 66-67) Boone believed that the same 
attorney who drew the deed of trust drew this deed, but he 
claimed he did not know positively. (Joint App. 67) i 
Neither Boone nor Wynne called this attorney as a witness. 
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The Deed of Trust Note. 

Boone’s counsel produced the $2,500 note which the deed 
of trust purported to secure. (Joint App. 64) Although 
the two releases recited that the debt had been paid and 
satisfied and marked “cancelled and paid”, the note bore 
no evidence of either cancellation or payment. (Joint App. 
65; Wynne’s Exhibit No. 6, Joint App. 154A-4) Wynne 
made it clear that his information regarding the two re¬ 
leases came from statements given to him by his wife. 
(Joint App. 130) Evidently she had the conversations with 
Boone regarding the alleged arrangements to refinance or 
sell. She was not called as a witness. Her absence, or 
failure to take her deposition, was not explained. We sub¬ 
mit, therefore, that the inference was that she would n|ot 
support the version given by Boone. Otherwise, she would 
have been produced, or her testimony taken prior to t]he 
trial. The complaint in this suit was filed October 22,1946 
and trial on the merits was had in May, 1949. Certainly 
enough time elapsed within which to make her knowledge 
of the facts available at the trial. Here again, the trial 
court was justified in concluding that' this transaction was 
simulated rather than real. 

Boone Retained Possession Nearly Six Tears. 

Notwithstanding the conveyance to Mrs. Wynne, Boone 
remained in the property, using it as his home, from Au¬ 
gust, 1941, until April, 1948. (Joint App. 33-34) In an 
answer filed by him in Civil Action No. 19,264 (involving 
custody of his children), on August 18,1943, he represented 
that he lived at 7930 Sixteenth Street, Northwest (which is 
the address of the property in suit) and that he was main¬ 
taining his children “in his own home”. (Joint App. 30-32) 

As late as February 1946, Boone took an advertisement 
to the Evening Star, advertising the property for sale, and 
inviting prospects to call the owner by telephone, listing his 
phone number. (Joint App. 34) He claimed that the de¬ 
fendant Wynne wrote the add, advanced the money to pay 
for it, and that he merely took it to the newspaper. (Joijit 
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App. 35) He testified that he obtained a receipt and gave 
it to Wynne. (Joint App. 37) No receipt was ever pro¬ 
duced. In a deposition taken prior to trial, Boone testified 
that he obtained a duplicate receipt on the day he was 
served with a subpoena to take his testimony (Joint App. 
36,37), because he thought he would be asked for it. (Joint 
App. 38). 

While Boone claimed that the Wynnes lived in the prop¬ 
erty (Joint App. 40, 43), Mrs. Stabler, who constituted one 
of his household, testified that between 1941 and October 
of 1945, they merely visited as guests, and Colonel Wynne 
never stayed over night. (Joint App. 78-79) Boone con¬ 
tinued to pay the taxes, payments on the first and second 
trusts, water rent and repairs, the aggregate being in ex¬ 
cess of $125.00 per month. (Joint App. 59, 78) These pay¬ 
ments, he said, were continued for the full time that he re¬ 
mained in the house (Joint App. 59) except that after De¬ 
cember, 1945, he made the monthly payments to Wynne. 
(Joint App. 60) On the other hand, Wynne testified that 
following his return from Europe in December, 1945, Boone 
paid him a monthly stated sum of $125.00. (Joint App. 96- 
97) No written evidence of their alleged arrangement was 
produced. 

The Collateral Note. 

Boone’s indebtedness to Wynne prior to the deed of trust 
was said to have originated with a loan of $1,200. It was 
evidenced by a collateral note dated December 19, 1941, 
payable three months after date, bearing interest at the rate 
of 8% per annum until paid. The alleged collateral con¬ 
sisted of certificates for 700 shares of the capital stock of 
Packard Motor Car Company, a title certificate to a 1941 
Packard Convertible Coupe, and a title certificate to a 1939 
Lincoln Zephyr Four-Door Sedan, delivery of all of the 
collateral being recited in the note. (Joint App. 84,85,154) 
According to Boone, the stock was worth at least $3.00 per 
share or $2,100, the Packard automobile in excess of $1,000, 
and the Lincoln Zephyr less than $1,000, but how much less, 
he would not say. (Joint App. 71) 



11 


Wynne testified that Boone told him he was urgently, in 
need of funds to carry on litigation involving the custody 
of his children and that was the reason for the loan. (Joint 
App. 84) This was supposed to give a reasonable basis for 
the transaction. It utterly fails, however, because of its 
inherent improbability. The collateral was worth a mini¬ 
mum of $4,200, or three and one-half times the amount of 
the loan. Part of the collateral was stock listed on the stdck 
exchanges of this country and traded in daily. The stdck 
alone was worth $2,100, or nearly twice the amount of llhe 
loan. Any bank would have accepted it. The rate of in¬ 
terest was 8%—bordering on the fringe of usury. The 
prevailing rate at the time was approximately 4%—a mat¬ 
ter of common knowledge of which the Court took notice. 
Boone was a man of experience. He doubtless knew hbw 
to obtain financial assistance. Why did he not seek credit 
from the usual sources and in the usual way? Why deal in 
secret with a close personal friend? Did Wynne actually 
charge him 8% for money when it was available elsewhere 
at 4%? Was the transaction really legitimate? The trial 
court did not so regard it, and we submit his conclusion was 
justified. 

Did Boone really get $1,200 from Wynne? The loan was 
supposed to be evidenced by a check for that amount dated 
December 19, 1941. (Joint App. 51) On that date, Boone 
had an account at the Hamilton National Bank. (Joint 
App. 75) He did not deposit the check but, with the as¬ 
sistance of Wynne, obtained cash for it at the bank upon 
which it was drawn. (Joint App. 52) Was Boone payirg 
expenses of his pending litigation in cash? Did he really 
retain the money, or was the paper evidence he and Wynne 
accumulated so much “window dressing”. The Supreme 
Court said he was capable of “litigious strategy”. Wns 
this another instance of it, in which Wynne was participat¬ 
ing? Evidently the trial court was so persuaded, and we 
submit his decision was right. 
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Misrepresentations as to Collateral 

Wynne testified that on January 20, 1942, two months 
before the $1,200 debt was due, Boone paid $600 on account, 
and this was credited on the note. (Joint App. 86) There¬ 
upon, he surrendered to Boone the title certificates to the 
two automobiles and made an entry on the note to that 
effect. (Joint App. 87,154) Both Boone and Wynne swore 
that from the date of the note, namely, December 19, 1941, 
until January 21, 1942, Wynne held these certificates. 
(Joint App. 55, 70, 87,154-2) With respect to the Packard 
Coupe, this testimony was false. The title certificate for 
that automobile showed that it was assigned by Boone to 
one of his friends, namely, George W. Wolfe, on December 
26,1941, and on the same day Wolfe applied for a new cer¬ 
tificate of title. (Joint App. 154-8, 9) Obviously, there¬ 
fore, it could not have been lodged in Wynne’s hands from 
December 19, 1941 to January 21, 1942. Both Wynne and 
Boone were in court when the certificate and assignment 
were offered in evidence. Boone had testified that he sold 
the Packard to Loving Motor Company. (Joint App. 76) 
Neither undertook to explain why he swore that Wynne 
always held the certificate. Boone was already committed 
and possibly realized the futility of trying to extricate him¬ 
self. The assignment was acknowledged before Grace V. 
Jones, the same notary who took the acknowledgment on 
the release. (Joint App. 154-9, 149 and see orig. record 
342-3) She was not called as a witness. The inference, 
therefore, is clear that she would not have aided them, and 
that as a matter of fact Wynne did not have possession of 
the title certificate as he claimed. Both he and Boone knew 
it. With respect to this, they could not reasonably have 
been mistaken. What they said could not have been an in¬ 
advertence. Therefore, it must have been deliberate and 
the Court was clearly justified in treating their testimony 
as false. 
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Misrepresentations as to Payments. 

Wynne testified that after Boone paid $600.00 on the 
$1,200 debt, he did not recall the exact date, Boone staged 
that he had paid back more than he could afford, that he 
needed additional funds, and would like to get $400, where¬ 
upon Wynne loaned him that amount, evidenced by a check 
dated February 24,1942. (Joint App. 86) The $600 credit 
was stricken and corrected to read $200. In order to cer¬ 
tify to the authenticity of the correction, Boone initialed it. 
(Joint App. 86) This was supposed to leave a balance of 
$1,000. (Joint App. 87, 88) Thereafter, Wynne claimed 
he loaned Boone an additional $1,500, and Wynne’s can¬ 
celled check dated June 29, 1942, for that amount was Of¬ 
fered as evidence thereof. (Joint App. 88) Thereupon, 
Boone gave him the note for $2,500 hereinbefore referred 
to, which was secured by the deed of trust. (Joint Ajjp. 
88, 89) Wynne testified that he then endorsed the $1,200 
note “Paid in full with interest” and surrendered it to 
Boone. If Boone had paid $200 on account of the original 
debt, the entry so made by Wynne could not have been trhe 
because no interest had in fact been paid. The entry is not 
dated, the amount of interest is not indicated. Is it con¬ 
ceivable that if interest had in fact been paid, these m^n 
would not have made a record of it? Is the entry itself |in 
such form as to inspire confidence in its genuineness pr 
authenticity? 

Handling of Alleged Loan Checks. 

As in the case of the check for $1,200, supposed to evi¬ 
dence the first loan, the check for $1,500 did not go through 
Boone’s bank account, but was cashed at Wynne’s ban|k. 
(Joint App. 76; Wynne’s Exhibit No. 5) This was like¬ 
wise true of the so-called additional $400 loan, evidenced 
by Wynne’s check dated February 24, 1942. Did Boogie 
actually get the money from these checks? The trial court 
was persuaded that he did not. If the transactions were 
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regular, is it not significant that most unusual means were 
observed in accomplishing them? Ordinarily, does a per¬ 
son borrow $1,200 and take the proceeds in cash? Is it 
usual for one to borrow $400 and take the proceeds in cash? 
Is it customary for one to borrow $1,500 and take the pro¬ 
ceeds in cash when he is getting the funds to pay expenses 
and has banking facilities at hand? 

Wynne’s Cash Deposits After Alleged Loan. 

The alleged loan of $1,500 has other significant aspects. 
Wynne offered his cancelled check and a transcript of his 
bank account as evidence of the fact that the loan was made. 
(Joint App. 88) This check, as we have previously indi¬ 
cated, was cashed at Wynne’s bank and did not go through 
Boone’s account. Neither Boone nor Wynne was able to 
say whether Wynne was present at the time. (Joint App. 
76, 88) Wynne’s bank statements showed that the check 
had been charged to his account. They also indicated that 
he made substantial deposits at and immediately subsequent 
to the date of the check. (Joint App. 150-4) He testified 
that the Army had been his sole occupation since 1920. 
When asked whether his pay as an Army Officer constituted 
his sole source of livelihood, he responded “not my sole 
source of income ’ ’, but did not further elaborate. He stated 
that his pay was somewhere around $500 per month (Joint 
App. 105), and eventually admitted that an item of $531.60 
which was deposited June 30, 1942, appeared to be his 
monthly pay check. (Joint App. 106) He identified two 
deposit slips dated June 29 and June 30,1942, showing cash 
deposits on said dates of $500 and $950, or a total of $1,450 
in cash. He said, in substance, that the sources of this 
$1,450 in cash were proceeds from the sale of an electric 
refrigerator, console radio, a gas stove and some liquor. 
When asked whether he could tell any more about this cash, 
he replied “I am not certain”. (Joint App. Ill) The 
bank account also showed that on July 9, 1942, he made an 
additional cash deposit of $50.00. In other words, within 
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ten days from the date of the alleged loan, $1,500 in cash 
went into his bank account, and he was an Army Officer 
whose average pay was $531.60 per month. His total 'de¬ 
posits from January 10, through July 10, 1042, were $j.l,- 
517.92. Items which were undoubtedly his pay checks ag¬ 
gregated $3,189.60. His average pay check was $531160. 
His average monthly deposit was $1,919.65. (Joint App. 
150A1-4) Percentagewise his pay checks aggregated 27.6 
whereas items not identified as pay checks aggregated 
72.4%. Wynne was examined about his deposits before 
the adjournment of the court on Friday for the weekend 
recess. When the trial was resumed, he testified that he 
had refreshed his memory as to the source of the deposits, 
and his recollection was that from the sale of liquor and 
household goods, he had realized “well in excess of $1,000”. 
(Joint App. 131, 134) He did not disclose how he had pre¬ 
freshed his recollection, nor did he produce any memoranda 
or books in support of his “refreshed recollection”. 

Here again, we submit the Court was warranted in Re¬ 
jecting the claim that a $1,500 loan had been made. Is it 
likely that Wynne should have been able to sell the liqijor 
and household goods in two days? Is it likely that Wynne 
should have been able to collect $1,450 from miscellaneous 
sales in two days? Is it conceivable that every purchaser 
should have paid him in cash? Is it reasonable to believe 
that he accumulated cash until it reached the round figure 
$500 on one day and $950 on the other? Is’nt it more likely 
that these large cash deposits represented a return of the 
$1,500 check and that Boone and Wynne were using this 
as another piece of litigious strategy? Evidently the trial 
court concluded that the testimony of Boone and Wynne, 
plus the equivocal paper records offered to corroborate lit, 
were unworthy of belief because of their inherent improb¬ 
ability, and the way in which they conducted themselves on 
the stand. The judge who presided at the trial is an able, 
experienced jurist. He saw the witnesses and determined 
the weight to be given their testimony. He decided, and we 
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submit correctly, that their narrative should be rejected. 
It was contradictory. It was inherently improbable. It 
was inaccurate. It utterly failed to prove the existence of 
any debt from Boone to Wynne, or any justification for the 
conveyances either by deed of trust or by the apparently 
absolute deed. 

Defendants argue that the findings are not supported by 
any evidence, by which they apparently mean the direct 
evidence. We submit, however, that all of the circum¬ 
stances support the findings, and this is all that the law 
requires. 

In DeW alt v. Doran, 21 D. C. 163,179-180, creditors sued 
to set aside a conveyance of real estate. With respect to 
the question of the use of circumstantial evidence to estab¬ 
lish that the conveyance was fraudulent, as distinguished 
from direct evidence, the Court said: 

<<• • * k now that when men intend to cheat 
their creditors, they do not go to the house-top and 
sound a trumpet, and call everybody to be present and 
witness the act; the deed is done in silence and in 
secrecy. Some confidential friend is found, and the 
parties select their own time and manner of accom¬ 
plishing their object. 

“The only proof usually attainable is derived from 
the assembling of a variety of incidents, each perhaps 
trivial in itself, but which, by an induction of particu¬ 
lars, may suffice to bring convictions to the minds of 
the court. Of course, these must together amount to 
proof, so as to satisfy the conscience of the court, be¬ 
cause the presumption is in favor of the validity of the 
deed; but when these suspicious circumstances on the 
part of the grantor have been shown, and the grantee, 
with means of proof in his own hands, refuses or neg¬ 
lects to say a word to satisfy the conscience of the 
court, and relieve himself of the charge of turpitude, 
there can be but one conclusion. ’ ’ 

In Callan v. Statham, 64 U. S. (23 How.) 477, 16 L. ed. 
532, the Court made it clear that circumstantial evidence 
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is sufficient to establish fraud in a suit to set aside a con¬ 
veyance as fraudulent as to creditors. The Court said: 

“The continuance of the vendor in the possession 
and occupation and full enjoyment of the premises, the 
same after the deed as before, and absence of interest 
in the subject manifested by the vendee, are circum¬ 
stances not satisfactorily explained; also, the heavy- 
indebtedness of J. F. Callan, and suits pending and 
maturing to judgment—all well known to the vendee. ’ ’ 

In the case at bar not one circumstance, but a combina¬ 
tion of circumstances support the findings. Measured by 
any test, the evidence in this case abundantly established 
(1) Boone was not indebted to Wynne; (2) Boone was not 
indebted to Wynne’s wife; (3) If any indebtedness eyer 
existed, it was discharged and the matter was expressly 
concluded by the solemn recitals in the deed of release, 
whether that be the instrument executed in July, or the 
instrument executed in October, 1942. Boone’s continuance 
in possession after the purported conveyance was not satis¬ 
factorily explained. His activity in causing the property to 
be advertised, his participation in and presence at every 
conference dealing with a sale of the property, is utterly 
inconsistent with the notion that he had parted with title 
by the deed of October, 1942. As a matter of fact, the lady 
who managed his household from 1941 until October, 1945, 
made payments on the first and second trusts with money 
furnished by Boone, and was never told that they were 
being made on behalf of either Mr. or Mrs. Wynne (Joint 
App. 77, 78). If there had been a bona fide and effectual 
transfer, and Boone was making payments on behalf of tpe 
Wynnes, is it conceivable that this lady would not haW 
been so informed? 
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Effect of the Conveyances. 

The necessary effect of the conveyances made by Boone 
was to hinder, delay and defraud. They were used as a 
cloak to hide his one apparent asset. Under these circum¬ 
stances, it is clear that such conveyances should be set 
aside. 

Breneman v. Herdman, 35 App. D. C. 27 

Intent to Defraud. 

Boone’s intent to defraud was clear. He used the con¬ 
veyances in question as a cloak to hide his only apparent 
asset. He knew how to hide assets. Three automobiles 
were registered in other people’s names (Joint App. 79, 80, 
154a-8 to 11) He had twice been adjudged in default in 
the performance of trusts where his own children were in¬ 
volved. When this case was tried he had not paid anything 
on account of these judgments. Apparently he had no in¬ 
tention of ever paying if he could avoid it. The convey¬ 
ances challenged in this suit demonstrate a purpose to de¬ 
fraud. In view of the close association between him and 
the Wynnes, a like intent on their part was properly in¬ 
ferred. They actively participated in aid of his scheme and 
plan. In view of their constant associations, which Wynne 
testified had ripened into a strong friendship, both Wynne 
and his wife must have known about the judgments in this 
case, and the long continued litigation in North Carolina. 
Boone’s profession that he was in financial straits because 
of the custody litigation was notice that he was involved. 
It is inconceivable that to his close friend and supplier of 
funds Boone kept secret the fact that he was in default in 
his accounts as Executor and Trustee. In any event, when 
the deed of October, 1942, was executed and delivered with¬ 
out consideration, as the Court found, then it makes no dif¬ 
ference whether the Wynnes had actual knowledge of 
Boone’s intent to defraud. The decisions are substantially 
unanimous that parties intend the normal and natural con- 
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sequences of their acts. Hence, if the inevitable conse¬ 
quences of a conveyance are to hinder, delay, or defraud 
creditors, the Court must so hold. 

Snider v. Kelly , 77 U. S. App. D. C., 363,135 F. (2d) 
817. 

Barber v. Wilds f 33 App. D. C. 150 

CONCLUSION. 

Support for the alleged financial transactions between 
the defendants rested entirely upon the testimony of Boone 
and Wynne. Boone had twice been adjudged in default in 
the administration of trusts, in which his own children were 
interested. The so-called loans were unusual. The means 
for their accomplishment were not the ordinary means em¬ 
ployed. Explanations lacked the quality of genuineness. 
The trial court had an opportunity to observe Boone a^d 
Wynne as they were examined and cross-examined, fie 
concluded, and we submit rightly so, that Boone owed 
nothing either to Mr. Wynne or Mrs. Wynne. The testi¬ 
mony of both Wynne and Boone was contradictory in part, 
false in part, and lacked the element of reasonable inherent 
probability. On the record, therefore, we submit that the 
judgment of the trial court is abundantly sustained and 
accordingly should be affirmed. 

Respectfully submitted, 

Louis M. Denit, 

Thomas S. Jackson, 

A. Leckie Cox, 

P. Baxter Davis, 

Attorneys for Appellees. 

Brandenburg & Brandenburg, 

Of Counsel. 
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Httifrit States (Court of Appeals 

Foe the District of Columbia Circuit 


No. 10,429 


Jessie V. Wynne and George C. Wynne, 

Appellants, 


v. 


Martha Lightner Boone, Theodore A. Lightner, 
Clarence M. Lightner, and Alice Lightner Hoff, 

Appellees. 


Appeal From a Judgment of the United States District 
Court for the District of Columbia Setting Aside 
Certain Conveyances as in Fraud of Creditors of 
Daniel F. Boone. 


REPLY BRIEF ON BEHALF OF APPELLANTS 


Because of many inaccurate, unfounded and unwarranted 
statements contained in the Brief for Appellees herein, 
Appellants submit this Keply Brief. 


Assignment of Boone to Duty in Washington 


On page 2 of Appellees’ brief, the statement is made that 

“Wynne was instrumental in obtaining an assign¬ 
ment of duty for Boone in Washington. (Joint Ap 
103)” 
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Counsel for appellees read into the record in the Court 
below the following portion of a deposition of Colonel 
Wynne, taken January 24,1947: 

‘‘Question. Were you instrumental in obtaining an 
assignment for the defendant, Daniel F. Boone, of 
duty in Washington? 

“The Witness. As an officer assigned to our head¬ 
quarters in Atlanta, it was our duty to recommend 
those officers who we thought were specially qualified 
for active duty during the first declared limited emer- 

f ency. I cannot remember specifically whether Major 
Boone’s name was submitted; but, based on my knowl¬ 
edge of his efficiency and capacity, I think that is a 
reasonable assumption. I might state that I was only 
second in command and Major Boyland was in com¬ 
mand at the time. I have made such recommendations. 

“Question. Did you or did you not make such rec¬ 
ommendations? 

“Answer. I cannot state definitely.” (Joint App. 
103 A) 

Those questions and answers certainly do not warrant 
the unqualified statement made in appellees’ brief that 
Colonel “Wynne was instrumental in obtaining an assign¬ 
ment of duty for Boone in Washington.” There is no 
other evidence in the record on that point. 

Testimony of Colonel Wynne and Colonel Boone 

On page 3 of appellees’ brief, the following appears: 

“Defendants’ evidence was contradictory. The 
account which they gave of their transactions and 
their conduct on the witness stand discredited them¬ 
selves and their story.” 

Those statements are not borne out by the record, and 
are unfair, unfounded, unjustified, and mere unwarranted 
conclusions having no evidentiary basis whatsoever to sup¬ 
port them. The record on appeal does not disclose the 
conduct of Colonels Wynne and Boone on the witness 
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stand. The obvious purpose of making such statements! is 
to prejudice the appellants before this Court. An exam¬ 
ination of the testimony of both Colonel Wynne and Colonel 
Boone as a whole discloses a coherent, logical chronology 
of events relating to their business transactions, without 
any effort to conceal anything, but with an apparent sin¬ 
cere desire to lay before the court all the pertinent facts. 
Appellees have not pointed out any contradictions in de¬ 
fendants’ evidence. The bald statement that the “defend¬ 
ants’ evidence was contradictory”, without identifying the 
contradictions, amounts to nothing but vaporous mourn¬ 
ings. That could be said of the testimony of any two br 
more witnesses who ever testified in court, no matter hc|w 
honest and conscientious they might be, because it is im¬ 
possible for two witnesses to testify honestly without sonjie 
contradictions, particularly where transactions are com¬ 
plicated, as in this case. While, as already pointed out, the 
record in this case does not disclose the demeanor of the 
witnesses while testifying, examination and careful scru¬ 
tiny of their language reveal clearly their attitude. Both 
Colonel Wynne and Colonel Boone were subjected to a 
most searching and sarcastic examination by counsel for 
appellees, the latter while testifying as a witness called 
on behalf of appellees, plaintiffs below, and Colonel Wynne 
while undergoing cross-examination after having testified 
in chief as a witness for defendants below. A few examples 
of such sarcastic, searching and harassing tactics are the 
following: j 

“Q. Completely vindicated by two judgments of tins 
Court? (Joint App. 104A) 

“Q. Well, you were paid according to the number 
of days in each month, weren’t you? (Joint 
App. 105 A) 

You knew you were going to testify in this case, 
didn’t you? 

Not at that time. 

Well, you knew before you took the stand that 
you were going to testify, did you not? (Joint 
App. 107A) 


“Q. 

“A. 

“Q. 
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“Q. Then you did make a cash deposit of $950 in 
that bank on that date. A. Based upon that 
deposit slip, I did. 

“Q. Well, you don’t deny that you made it, do you? 
A. I do not deny it. (Joint App. 109A) 

“Q. You did not need the electric refrigerator in one 
of the hottest months of the year? A. The 
house was equipped with an electric refrigerator 
which was not my property.” (Joint App. 
110A) 

“Q. Did he tell you that this represented all of his 
personal property? A. He did not. 

“Q. Did you ask him? A. I did not. 

“Q. You weren’t interested?” (Joint App. 113A) 

The cross-examination of Colonel Wynne and interroga¬ 
tion of Colonel Boone are replete with such examples. 
Remonstrance to the Court below was futile. (Joint App. 
114A) The questions quoted above are indicative of the 
harassing tactics pursued throughout almost the entire 
trial, and evidently had great effect upon the trial judge, 
who seems completely to have lost sight of the fact that 
fraud is never presumed, but must be proven by clear and 
convincing evidence, and not by inference, innuendo and 
surmise. Suspicion and surmise are not enough, yet that is 
all there is in this case to sustain the findings of the trial 
court, as an examination of the record will clearly demon¬ 
strate. 

To sustain their contentions, plaintiffs below, appellees 
here, called defendant Boone as their witness and a Mrs. 
Mary Elizabeth Stabler, a former servant of Colonel 
Boone’s. (Joint App. 33A, 77A). Aside from the testi¬ 
mony of these two witnesses and that of Everett H. Pars¬ 
ley, an assistant cashier of the National Bank of Wash¬ 
ington, who produced and identified some deposit slips of 
Colonel Wynne’s, the evidence on behalf of plaintiffs below 
was documentary. 

Careful perusal of the record will reveal the utter lack 
of any justification for the statement that “The account 
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which they” (defendants below) “gave of their trans¬ 
actions and their conduct on the witness stand discredited 
both themselves and their story.” Even if their story l|ad 
been unusual and extraordinary, that is not proof j of 
fraud by clear and convincing evidence. 

Calling of Attorney as Witness 

The following appears at the bottom of page 8 jof 
appellees’ brief: 

“Boone believed that the same attorney who drew 
the deed of trust drew this deed, but he claimed he did 
not know positively. (Joint App. 67) Neither Boone 
nor Wywne called this attorney as a witness.” 

(Emphasis added). 

Since the burden of proof rested upon plaintiffs to estab¬ 
lish their charges of fraud by clear and convincing proof, 
it was not incumbent upon defendants below to call the 
attorney mentioned as a witness. His name was given by 
Colonel Boone and he was as available as a witness for 
plaintiffs below as he was for defendants. (Joint App. 
67A) Besides, it is wholly immaterial whether the two 
instruments were prepared by the same or different attor¬ 
neys. The entire theory of plaintiffs below seems to "be 
that the burden of proving that they were innocent of any 
fraud rested upon these appellants and Colonel Boone. 
Exactly the opposite is a requirement of the law. 

I 

Mrs. Wynne's Deposition 

At page 9 of appellees’ brief, the statements are made 
that Mrs. Wynne was not called as a witness and “Her 
absence, or failure to take her deposition, was not ex¬ 
plained. We submit, therefore, that the inference was 
that she would not support the version given by Boone. 
Otherwise, she would have been produced, or her testi¬ 
mony taken prior to the trial. ” 
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The statement that Mrs. Wynne’s absence was not ex¬ 
plained is not supported by the record. The contrary is 
shown. Colonel Wynne explained quite fully that Mrs. 
Wynne’s absence was due to ill health and there were 
offered certificates under oath of medical officers of the 
Army and civilian physicians to support that explanation. 
These were rejected by the trial court upon objection of 
counsel for appellees on the ground that the depositions 
of the medical officers and civilian doctors should have 
been taken (Reporter’s Transcript, pp. 175-177). Natu¬ 
rally, neither counsel for appellants nor appellants knew 
in advance what Mrs. Wynne’s physical condition would be 
at the time the trial occurred. To expect appellants to 
take such depositions or to reject the sworn statements of 
both Army and civilian doctors was, to say the least, un¬ 
reasonably technical and unjust, assuming that an ex¬ 
planation of Mrs. Wynne’s failure to testify was required 
of appellants. Furthermore, the record discloses that 
counsel for plaintiff’s below served notice of the taking of 
Mrs. Wynne’s deposition, objection to the manner of 
service was made by counsel for Mrs. Wynne and over¬ 
ruled by the Court, but no renewal or attempt by ap¬ 
pellees to take Mrs. Wynne’s deposition was made, al¬ 
though ample opportunity existed. (Joint App. 101 A, 
102A). In the case of McDaniel v. Parish, 4 App. D. C. 
213 (1894), this Court gave careful consideration to the 
unexplained failure of the father of one of the defend¬ 
ants to testify on behalf of his daughter after having 
filed an answer denying fraud and collusion. That case 
is cited and quoted from at some length on page 22 of 
appellants’ brief herein. There is no justification what¬ 
ever for the statements in appellees’ brief that the infer¬ 
ence was that Mrs. Wynne would not support the version 
given by Colonel Boone, for, as this Court aptly said in 
the McDaniel case, the father’s “failure to testify cannot 
be allowed the effect of impeaching and discrediting the 
testimony of other witnesses.” Mrs. Wynne’s failure to 
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testify cannot, therefore, be allowed the effect of dis¬ 
crediting the testimony of Colonel Boone or the other wit¬ 
nesses in this case. 

Colonel Boone’s Home 

Near the bottom of page 9 of appellees’ brief the fol¬ 
lowing is found: 

“ Notwithstanding the conveyance to Mrs. Wynne, 
Boone remained in the property, using it as his home, 
from August, 1941, until April, 1948. (Joint App. 
33-34) In an answer filed by him in Civil Action 
No. 19264 (involving custody of his children), on 
August 18 , 1943 , he represented that he lived at 7930 
Sixteenth Street, Northwest (which is the address of 
the property in suit) and that he was maintaining his 
children ‘in his own home*. (Joint App. 30-32) ” 

A man’s “own home” can as well be in a rented house 
as in one he owns. In their brief, appellees emphasize 
Colonel Boone’s statement that he was maintaining his 
children in his own home, as if by that statement owner¬ 
ship of the property could be implied. In the face of 
Colonel Boone’s positive testimony that in 1942 he con¬ 
veyed all his right, title and interest in the property to 
Mrs. Wynne in satisfaction of his debt to Colonel Wynne, 
there could be no reasonable inference that by his state¬ 
ment that he maintained his children in his own home 
Colonel Boone claimed ownership of the property. Such 
contention seems absurd. It was only a natural expression 
that anyone maintaining a home, rented or otherwise, 
would make. 

Fringe of Usury 

Referring to the original loan made by Colonel Wynne 
to Colonel Boone, appellees state in their brief on pagej 11 
that, 

'“The rate of interest was 8%—bordering on the 
fringe of usury.” 

In the District of Columbia 8 per cent interest is as legal 
in a contract as is 6 per cent or 4 per cent. The statement 
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that the rate of interest bordered on the fringe of usury 
is but another demonstration of the unfair, unfounded 
assertions of appellees in their desperate effort to sustain 
a finding of the trial court wholly unsupported by com¬ 
petent evidence and contrary to all the applicable de¬ 
cisions. The transaction involved was a short term loan 
(See Wynne Ex. 1, Joint App. 154A-1). There is nothing 
remarkable about providing for the payment of the high¬ 
est legal rate of interest in such a transaction. 

Again on page 11 of appellees’ brief the statement is 
made that the prevailing rate of interest at the time of 
the loan, December, 1941, was 4 per cent. There is abso¬ 
lutely no support in the record for that statement. 

Automobile Title Certificates 

The following is quoted from page 12 of appellees ’ brief: 

“Both Boone and Wynne swore that from the date 
of the note, namely, December 19, 1941, until January 
21, 1942, Wynne held these certificates (Joint App. 
55, 70, 87,154-2) With respect to the Packard Coupe, 
this testimony was false. The title certificate for 
that automobile showed that it was assigned by Boone 
to one of his friends, namely, George W. Wolfe, on 
December 26, 1941, and on the same day Wolfe ap¬ 
plied for a new certificate of title. (Joint App. 154-8, 
9) Obviously, therefore, it could not have been lodged 
in Wynne’s hands from December 19,1941 to January 
21, 1942. Both Wynne and Boone were in court when 
the certificate and assignment were offered in evi¬ 
dence. Boone had testified that he sold the Packard 
to Loving Motor Company. (Joint App. 76) Neither 
undertook to explain why he swore that Wynne always 
held the certificate. Boone was already committed 
and possibly realized the futility of trying to extricate 
himself. The assignment was acknowledged before 
Grace V. Jones, the same notary who took the ac¬ 
knowledgment on the release. (Joint App. 154-9, 149 
and see orig. record 342-3) She was not called as a wit¬ 
ness. The inference, therefore, is clear that she would 
not have aided them, and that as a matter of fact 
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Wynne did not have possession of the title certificate 
as he claimed. Both he and Boone knew it.” (Em¬ 
phasis supplied) 

Both Colonel Wynne and Colonel Boone testified that the 
title certificate to the Packard automobile was in the 
possession of Colonel Wynne from the making of the note 
for which it was given as collateral, dated December! 19, 
1941, until January 21, 1942, when it was returned to 
Colonel Boone, after which he sold the Packard to the 
Loving Motor Company. The title certificate shows that 
it was assigned on December 26, 1941, by Colonel Boone 
to George C. Wolfe and on the same date, before |the 
same notary, Mr. Wolfe executed that part of the certificate 
which constitutes an application for a new title certificate 
in the name of the assignee, but the date Mr. Wolfe filed 
the certificate in the Traffic Director’s Office and obtained 
a new certificate in his own name is not shown by the 
record in this case. The fact that the assignment to Mr. 
Wolfe and his execution of the application for a new cer¬ 
tificate in his own name bear the same date and were exe¬ 
cuted before the same notary indicates clearly that Colonel 
Boone and Mr. Wolfe were together at the time. What, 
then, would have prevented Mr. Wolfe from permitting 
Colonl Boone to retain the title certificate? That may hive 
been done for any number of reasons, the principal one 
being that perhaps the transaction respecting transfer of 
title was not fully completed. Colonel Wynne may have 
been present also. It is as reasonable to presume that 
that is what occurred as it is to presume that the title 
certificate was immediately lodged with the Director of 
Traffic or retained by Mr. Wolfe. There is no room tor 
even that presumption in the face of the positive testimony 
of Colonel Boone and Colonel Wynne that the latter had 
possession of the certificate as collateral for the loan evi¬ 
denced by the note referred to above. The characterisa¬ 
tion by appellees of the testimony of Colonel Boone and 
Colonel Wynne as being false is unjustified and unsup¬ 
ported by the record. On the contrary, it appears that 
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the charge of falsity is recklessly made. For lack of con¬ 
vincing testimony, resort seems to have been made by ap¬ 
pellees to a twisting process in an attempt to wring from 
the evidence some presumption, surmise or conjecture to 
support an unfounded judgment based on mere presump¬ 
tions of fraud and wholly unsupported by competent, con¬ 
vincing evidence, as required by law. 

Colonel Wynne’s Source of Income 

Commenting on Colonel Wynne’s testimony, appellees 
state on page 14 of their brief the following: 

“When asked whether his pay as an Army Officer 
constituted his sole source of livelihood, he responded 
‘ not my sole source of income’, but did not further 
elaborate.” 

Previously the court had admonished witnesses to make 
their answers responsive to the questions asked and not 
to elaborate. It was but natural, therefore, that Colonel 
Wynne did not elaborate upon his source of income. Such 
elaboration, even if requested, would have been of doubt¬ 
ful materiality. To elaborate without being asked to do 
so would have been improper on the part of Colonel 
Wynne, as a witness is supposed to answer questions and 
make explanations only where necessary. Furthermore, 
Colonel Wynne was available for further questioning if 
counsel for appellees desired elaboration. There was no 
obstacle thereto. The statement quoted above, therefore, 
is unfair to Colonel Wynne, wholly unjustified, and an ap¬ 
propriate target for a motion to strike. It is, however, but 
another example of the tactics pursued in this case. 

Accumulating Cash by Colonel Wynne 

Referring to cash deposits made by Colonel Wynne, ap¬ 
pellees in their brief, at page 15, pose the query, 

“Is it reasonable to believe that he accumulated 
cash until it reached the round figure $500 on one day 
and $950 on the other!” 
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Colonel Wynne testified that he had a safe in his oflfece 
where he kept his valuables (Joint App. 112A). Although 
he did not so testify, it is logical to presume that he kept 
cash there also. The deposit slips offered in evidence by 
appellees showed that the sources of deposit were various. 
Colonel Wynne testified, and his testimony was corrobo¬ 
rated by that of Bryant F. McCall, Edward Joseph 
Rodgers, and Marshall Crossman, that he was selling 
furniture, household articles, a bicycle, a radio, 8 cases 
of liquor and other articles in anticipation of departure 
for overseas service at the very time the deposits whijch 
appellees question were made, and that the cash deposited 
came from that source. (Joint App. 131A-139A). Again, 
appellees resort to surmise and conjecture in an attempt 
to justify the finding of fraud by the specious query quoted 
above and the one immediately following it: “Isn’t it 
more likely that these large cash deposits represented a 
return of the $1,500 check and that Boone and Wynne 
were using this as another piece of litigious strategy?” 
(Appellees’ Brief, page 15). At the risk of being char¬ 
acterized as extremely tiresome, we again say that tie 
law requires that fraud be established by “clear and in¬ 
dubitable proof” (Droop v. Ridenour , 11 App. D. C. 224, 
240, 241), and not by surmise, conjecture and presumption. 

CONCLUSION 

Appellants respectfully say to this Court that the state¬ 
ments made in appellees’ brief referred to herein, as well 
as a number of others, are wholly unsupported by evi¬ 
dence, are unfair and unjust to appellants, and constitu 
improper and illogical arguments. The many references 
to presumptions made by appellees but emphasizes the 
lack of clearness, positiveness, and directness of the evi¬ 
dence relied upon to establish fraud on the part of Colonel 
Boone, participated in with knowledge by Colonel and Mrs. 
Wynne. That there was no such fraud and no such par- 
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ticipation or knowledge of fraud by appellants in this case 
are self-evident from an examination of the record. 

Since there is no competent evidence to support the 
judgment below, it should be reversed. 

Respectfully submitted, 

Richard L. Merrick, 

Attorney for Appellants. 
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Appeals from the United States District Court 
for the District of Columbia 


PETITION FOE REHEARING IN BANC 


A rehearing in banc of these cases is respectfully prayed, 
pursuant to 28 U. S. C. 46(c). 

1. The opinion and judgment of this Court (Washington 
and Edgerton, JJ.; Clark J., dissenting), handed down on 
April 26,1951, substantially changes what had long been the 



2 


recognized rales in the District of Columbia as to the 
quantum aiid burden of proof in actions seeking tQ get aside' 
conveyances because of alleged fraud on creditors. By dilut¬ 
ing the standard for the quantum of proof, and by shifting 
the burden of proof to those charged with fraud, the 
majority opinion in these cases affects adversely not only 
the reputations and honor of individuals but the stability 
of real estate titles as well. If that opinion is permitted to 
stand, it will have effects far beyond the parties to the 
present litigation. It is therefore a matter of public con¬ 
cern that such far-reaching changes in the law of the 
District of Columbia not be made without the concurrence 
Of a majority of the full bench of this Court. 


2. Heretofore it had been the law of this jurisdiction 
that clear and indisputable proof was necessary to set a 
conveyance aside as being in fraud of creditors ( McDaniel 
v. Parish, 4 App. D. C. 213; Droop v. Ridenour, 11 App. 
D. C. 224), and that if, under all the circumstances, the 
acts of the parties were consistent with an honest purpose. 


the court should find accordingly (J. R . Beaton Co. y. 
Berberich, 77 tJ. S. App. D. C. 377, 135 F. 2d S31; Snider 
v. Kelly, 77 U. S. App. D. C. 363, 135 F. 2d 817, certiorari 
denied, 320 U. S. 764; Barber v . Wilds, 33 App. D„ C. 150, 
158; Merillat v. Eensey, 32 App. D. C. 64, 72, affirmed, 221 
TJ. S. 333; McDaniel v. Parish, 4 App. D. C. 213). 

The majority of the Court in these cases, however, state 
(Slip opinion, p. 4), “It is not necessary that we ourselves 
find the evidence on the issue, of fraud to be clear and con¬ 
vincing, ’ ’ citing three decisions from California, one from 
Idaho, and none from the District of Columbia (footnote 
7, p. 4); and further (p. 3.), “But we must make it clear 
that we are not called upon to decide whether or not we 
would as an original matter enter findings identical with 
those of the trial judge.” The fair inference from the 
opinion is that the majority of the Court did not find the 
evidence on the issue of fraud clear and convincing—an 





obvious change from the prior rule—but that they felt the 
result compelled by the “clearly erroneous” test of Rule 
52(a), F. R. Civ. P. 

3. The vice of this reasoning, as a matter of law, is that 
it wholly ignores the undoubted circumstances that Rule 
52(a) simply declared, not only the traditional federal 
equity rule, but declared as well the traditional equity r 
of the District of Columbia. The local cases prior to 19 
on the weight to be accorded the findings of a trial coujrt 
sitting alone are legion (e.g., McLarren v. McLarren, 
App. D. C. 237; Shell Eastern Petroleum Products 
White , 62 App. 332, 68 F. 2d 379; Roth v. Eisinger Mitt 
Lumber Co., 63 App. D. C. 128, 70 F. 2d 294; Pollock v. 
Jameson, 63 App. D. C. 152, 70 F. 2d 756; Hill v. Marston, 
65 App. D. C. 250, 82 F. 2d 856); the result in none of these 
would have been different had Rule 52(a), F. R. Civ. F., 
been in effect Consequently the opinion here has sub¬ 
stantially diluted the quantum of proof heretofore con¬ 
sidered necessary to sustain findings of fraud in the 
District of Columbia. 

4. The vice of the opinion, as a matter of justice, is that 
it concentrates on the process of sustaining the findings of 
a trial judge, without obvious conviction, and after long 
delay—these cases were under advisement for one year and 
six days, from April 20, 1950, until April 26, 1951—at the 
expense of the reputations of two professional men—one ah 
Army officer, the other a lawyer—and of the wife of the 
former. We submit that when an appellate court is unable, 
after over a year’s study, to convince itself that the evidence 
on the issue of fraud is in fact clear and convincing, then, 
under the standards heretofore obtaining in the District 
of Columbia, those findings on that issue are “clearly erro¬ 
neous” within the meaning of the Rule. 

5. But the decision in these cases goes not only to the 
quantum of proof, it involves a change in the law as t<^ 
the burden of proof as~ well. 


4 


The dissenting judge said (slip opinion, p. 8), r ‘In this 
case there has been no proof at all.” The majority on its 
part relied on a series of circumstances (slip opinion, pp. 
4-5) which it regarded as “wholly or partly unexplained.’’ 
But those circumstances, whether taken singly or together, 
most assuredly do not support the critical findings of fact 
here involved (Fdgs. 7-9, Jt. App. 23A; slip opinion, pp. 2-3, 
note 4). Once those specific findings of fact—as distin¬ 
guished from the trial judge’s ultimate conclusion of 
fraud—are compared with the “wholly or partly unex¬ 
plained” circumstances relied on by the majority, it be¬ 
comes obvious that those circumstances utterly fail to 
establish what is so specifically set forth in the critical find¬ 
ings of fact here involved. Clearly it was this factor which j 
led the dissenting judge to say (slip opinion, p.7): 

“It seems to me that both the trial judge and my 
distinguished colleagues of the majority are laboring i 
under a delusion. In their opinion, all that is neces¬ 
sary for the plaintiff to establish in his case of con¬ 
spiracy to defraud creditors is merely to allege such a 
conspiracy in his complaint, and then sit back com¬ 
placently in the belief that the mere allegation without 
proof shifts the burden to the defendant and imposes on i 
him the duty to prove his innocence. Such, in my 
opinion, is not the law, and it has never been the law.” ' 

Up to now, certainly, it had been the accepted rule that 
suspicion did not amount to proof (Droop v. Ridenour, 11 
App. D. C. 224; see McDcmiel v. Parish, 4 App. D. C. 213, 
222). And up to now, when a charge of fraud such as the 
one made here was unsupported by the testimony of a single 
witness for the plaintiff—and these appellees called only 
their adversaries to the stand—the courts in the District 
of Columbia had not permitted unfavorable inferences to be 
drawn from a defendant’s failure to explain circumstances 
of alleged suspicion. Clark v. Krause , 13 D. C. (2 Mack.) 
559, 568-569. 1 

Here again, the opinion of the majority materially 
changes what had been the law in this jurisdiction. 
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6. We seek a rehearing in bane not so much because of 
the very grave injustice done these three appellants—we 
could assert, with complete accuracy, that the reported 
cases in the District of Columbia will disclose no other 
instance of findings of fraud resting on so little and such 
flimsy evidence—but essentially because the opinion in this 
case misapprehends the standards of proof to be applied 
in the kind of case here involved. Such a circumstance, 
were the substantive question a federal one, would warrant 
review by the Supreme Court. See Universal Camera Corp . 
v. NLRB, 340 TJ. S. 474,490-491. Since, however, the question 
is one of local law, so that review by certiorari can not 
normally be had (Rule 38(5) (c) of the Supreme Court; sfee 
Griffin v. United States, 336 U. S. 704), the only further 
review available is by the full bench of this Court. 

Where, as here, a decision on a question of local law in¬ 
volves changes in heretofore accepted standards of proof, 
changes which are certain to affect not only the reputations 
of individuals (and, as here, their very livelihood), but also 
the stability of real property titles, then, we submit, the 
impact of such a decision warrants consideration by the frfll 
bench of this Court before it is permitted to stand. 

We are aware that comparisons are traditionally invid¬ 
ious. But we submit that a resolution of the proper stand¬ 
ards relating to the quantum and the burden of proof in 
cases involving allegedly fraudulent conveyances is of 
public importance equally with questions whether a mental 
patient claiming to be sane may resort to habeas corpus 
notwithstanding the Commission on Mental Health (Over- 
holser v. Boddie, 87 U. S. App. D. C. , 184 F. 2d 240), 
whether such a patient is entitled to a hearing on the issi(ie 
of sanity after successive determinations adjudging him 
insane ( Stewart v. Overholser, XJ. S. App. D. C. , 186 F. 
2d 339), whether the District of Columbia has power to remit 
accrued alimony ( Kephart v. Kephart, No. 10,446), and the 
extent of the powers of the District Court in licensing bonds¬ 
men (In re: In the Matter of John W. Carter, No. 10,504)- 



6 


in. all of which cases final argumeiits were had before a 
fall bench of this Court 


Conclusion. 

For the foregoing reasons, it is respectfully submitted 
that this petition for rehearing in banc should be granted. 

Frederick Bernays Wiener, 
1009-1015 Tower Building, 
Washington 5, D. C., 
Attorney for the Appellant 
in No. 10,430. 

Bichard L. Merrick, 

1624 Eye Street, N. W., 
Washington 6, D. C.,- 
Attorney for the Appellants 
in No. 10,429 


Certificate of Counsel 

We certify that this petition is presented in good faith 
and not for purposes of delay. 


May 1951.- 


Frederick Bernays Wiener 
Richard L. Merrick 


0 





